UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-20592

Summary Cal endar

Lel and Labor de,

Pl ai ntiff-Appellant,

VERSUS

The Gty of Houston, Joe Marti nez,
Dor ot hy Rhyens, Melvin Barron, Mnuel Canpos,
Robert El der, Roger Hul bert, and Fred Perrenot,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston D vision

(H 98- CV-1904)
Decenber 6, 2001
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.

PER CURI AM *

This is a “reverse discrimnation” <case in which the
appel l ant, Leland Laborde, alleges that his fornmer enployer, the
Cty of Houston (“the Gty”), fired him because he is white. At

the cl ose of evidence, the district court granted the Gty's Rule

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



50(a) notion for judgnent as a matter with regards to Laborde’s
race discrimnation clainms under Title VII of the CGvil R ghts Act,
42 U.S.C. 8 1983, and the Equal Protection C ause of the Fourteenth
Amendnent . Laborde now appeals the court’s Rule 50(a) ruling
arguing that it m sconcei ved Laborde’ s evidentiary burden and t hat
it inproperly found that Laborde was not treated differently than
a simlarly situated coworker. W affirm the district court’s
ruling.
| .

Rul e 50(a) states that "[i]f during a trial by jury a party
has been fully heard on an i ssue and there is no legally sufficient
evidentiary basis for a reasonable jury to find for that party on
that issue, the court nmay determ ne the issue against that party
and may grant a notion for judgnent as a nmatter of law." Fed. R
Cv. P. 50(a). This Court reviews de novo the trial court's ruling

on a Rule 50(a) notion. Siler-Khodr v. University of Tex. Health

Science Ctr. San Antonio, 261 F.3d 542, 545 (5th Cr. 2001).

Moreover, in reviewng a Rule 50(a) notion, this Court "should
review all of the evidence in the record . . . [but] nust draw al

reasonabl e inferences in favor of the nonnoving party, and it may
not make credibility determ nati ons or wei gh the evidence." Reeves

v. Sanderson Plunbing Prod., 1Inc., 530 U S 133, 150 (2000).

"Credibility determ nations, the wei ghing of the evidence, and the
drawi ng of legitimte inferences fromthe facts are jury functions,

not those of a judge." 1d. at 150-51 (citing Anderson v. Liberty




Lobby, Inc., 477 U S. 242, 250-51 (1986)).

.
ATitle VII plaintiff bears the burden of show ng throughout
the trial that the defendant intentionally discrimnated against

him on the basis of race. Texas Dept. of Community Affairs v.

Burdi ne, 450 U. S. 248, 256 (1981). Discrimnatory purpose inplies
that the decision-maker fired the enployee at least in part
“because of,” not nerely “in spite of,” its adverse effect on a

i dentifiable group. Personnel Adm nistrator of Mssachusetts v.

Feeney, 442 U. S. 256, 279 (1979). A plaintiff’s subjective belief
of race discrimnation cannot al one establish that he has been a

victim of intentional discrimnation. Ray v. Tandem Conputers,

Inc., 63 F.3d 429, 435 (5th Cr. 1995).

Drawi ng all reasonabl e i nferences in favor of Laborde, we find
no evidence that the Gty fired himon the basis of his race. The
City established | egitinmate reasons for Laborde’s di scharge, nanely
that he had a ten year history of making racial slurs and engagi ng
i n other abusive conduct toward subordinates. At trial, Laborde
offered little nore than his subjective belief that sone of his
superiors reconmmended firing him based on his race. Laborde’ s
argunent that Melvin Barron, an African Anmerican coworker, was not
fired after engaging in simlar conduct is unfounded. Barron was
not a simlarly situated enployee. Unlike Laborde, he was never
accused of making racial slurs and his past disciplinary reprimands

related to safety violations. See Geen v. Arnstrong Rubber Co.,




612 F.2d 967, 968 (5th Cr. 1980) (holding that a plaintiff does
not establish a prinma facie case of discrimnation when enpl oyees
charged with dissimlar conduct are given dissimlar punishnents).
Furt hernore, Laborde and Barron held different positions and were

on different pay scales. See Kendall v. Block, 821 F.2d 1142, 1147

(5th Gr. 1987) (stating the enployees at different |evels of
seniority and at different pay scales are not “simlarly
situated”).

We therefore AFFIRMthe district court’s decisionto grant the

City’'s Rule 50(a) notion for judgnent as a matter of |aw



