IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20494
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARK ALBERT MALOOF,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H97-CR-93-1

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Mar k Al bert Mal oof appeals the sentence he received after
his case was remanded for resentencing. He avers that the
district court erred in finding that he was a | eader or organi zer
of a crimnal activity that involved nore than five participants,
pursuant to U S.S.G § 3Bl.1(a).

A defendant’s base offense | evel may be increased four
levels if he was an organi zer or |eader of a crimnal activity
involving five or nore participants. U S S. G § 3Bl.1(a). A

8§ 3B1.1 adjustnent is proper only if the defendant was an

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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organi zer, | eader, nmanager, or supervisor “of at |east one
ot her person who was crimnally cul pable in, though not

necessarily convicted for, the endeavor.” United States v. G o0ss,

26 F. 3d 552, 555 (5th Gr. 1994); see U S. S.G § 3Bl1.1, conment.
(n.2). It is not necessary for the defendant to have personally
led all five participants in the crimnal activity to warrant the
| eadershi p adj ustnent; personally |eading at | east one

participant is sufficient. United States v. koli, 20 F.3d 615,

616 (5th Gr. 1994).

Mal oof does not contest the district court’s factual
determnation that the crimnal activity involved at |east five
crimnally responsible participants and that he personally |ed
one of the participants. Rather, he avers that under U S. S G
8§ 3Bl.1(a), the district court was required to find that he
organi zed or led at |least five other participants.

Mal oof concedes that his argunent is foreclosed by this
court’s decision in Gkoli but states that he w shes to preserve
the issue for possible en banc or Suprenme Court review Ckoli is

bi ndi ng on the panel considering this appeal. 1n re Dyke, 943

F.2d 1435, 1441-42 (5th Cr. 1991).

Because the district court did not err in finding that
Mal oof was a | eader or organizer of a crimnal activity that
i nvol ved five or nore participants, this court declines to
address Mal oof s alternative argunent that the district court
erred in finding that the crimnal activity was “otherw se
extensi ve” when neither the district court nor the presentence

report put himon notice that the district court was
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contenpl ati ng an upward adjustnent on that basis. The judgnment
of the district court is affirned.

AFF| RMED.



