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PER CURI AM *

Primarily at issue is whether, under Texas |aw, an insurance
policy exclusion for “physical |oss and/or damage to” insured
property excludes coverage for loss of wuse of that property.
Cl ai M ng coverage under their insurance policy against a |oss of
use action brought against them by Agip Petrol eum Conpany, Inc.,
anot her insured under that policy, contractors of Agip contest the

no- coverage summary judgnent. AFFI RVED.

"Pursuant to 5TH CIR. R 47.5, the court has deterni ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Agip is a devel oper of off-shore oil and gas production. |Its
off-shore drilling platform at issue was designed, nmanufactured,
and to be installed for Agip by four contractors: Shanpr oget t
USA, Inc., was responsible for engineering and supervising
construction of the platform Petro-Marine Engineering of Texas,
Inc., a Snanprogetti subcontractor, for designing the platform
@l f Island Fabrication, Inc., for fabricating the platform and
McDernott, Inc., for transporting the platform conponents to the
drilling site inthe Gulf of Mexico and for attaching the platform
to the sea bed.

The platformjacket consists of the | egs that rest on the sea
bed and upon which the platform deck is installed. During the
jacket’s installation, it toppled and sank. It was recovered,
repaired, and installed at the off-shore site. The cost of repair
was covered by an insurance policy purchased by AG P, under which
it was a principal insured and the Contractors were other insureds.

The policy is a hybrid of a builder’s risk policy (Section |)
and a conprehensive general liability policy (Section 1I1).
Restated, it provided two types of coverage. As noted, Section
provided the builder’s risk coverage; it is entitled “PHYSICAL
DAMAGE” . Section Il, entitled “TH RD PARTY LIABILITIES ETC ",
provi ded the conprehensive general liability coverage.

Section | (“PHYSI CAL DAMACGE’) insured “against all risks of
physi cal |oss and/or damage to the property covered hereunder,
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except as hereinafter nentioned”. The insured property included
“t he works executed in the performance of all contracts relating to
this entire project ... and all materials, conponents, ... or any
other property destined to becone a part of the conpleted

project.... Excl uded fromcoverage under Section | was “[l] oss of
use or delay in ‘start-up’ of the insured property however caused”.

Accordingly, pursuant to Section |, Agip could (and did)
recover fromthe insurer for the structural damage to the pl atform
but not for |oss of use due to the production-delay resulting from
the platformis sinking. As a result, tw actions were fil ed.

In the first action, Agip sued the Contractors for clained
damages sustained because of the loss of use of the platform
Agai n, these were damages Agi p could not recover under Section |
According to Agip, because of the production-delay, it lost the
ability to produce substantial anounts of gas and oil. In the
second action, the policy Underwiters, in Agip s nanme, brought a
subrogation claimagainst the Contractors, seeking to recover the
substantial anount the Underwiters paid Agip under Section | for
the structural danage. The two actions were consolidated. The
Underwiters and Contractors filed cross notions for sunmary
judgnent on whether, wunder policy Section Il (“TH RD PARTY
LIABILITIES, ETC.”), the Underwiters were obligated to i ndemi fy,
and provide a defense to, the Contractors against Agip s |oss of
use action.

Section |l provides coverage where
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the Assured shall becone I|iable (under
Contract or otherwise) to pay ... any sum...

in respect of any ... claim... arising from

the Assured’s operations in connection
with the Project, that is to say:

Loss of life, per sonal injury or
illness....

Loss of or damage to or |oss of use of
property of any kind or description,
including all other direct or indirect or
consequential loss resulting froml oss of
or damage to the property....

(Enphasi s added.)

Section Il contains the followng cross liability clause. The

first paragraph of the clause reads:

In the wevent of one Assured incurring
liability to any other of the Assureds, this

i nsurance shall cover the Assured agai nst whom

claimis ... made in the same manner as if
separate policies had been issued to each
Assured. However, the inclusion of nore than
one Assured hereunder shall not operate to
increase the limt of liability herein.

The second paragraph of the clause, —the linchpin
appeal —reads, however:
In no case shall this Section |l provide

coverage for any physical |oss and/or damage
to or defect discovered in the property
i nsur ed.

As discussed infra, it is this second paragraph that

coverage for the Contractors.

for this

precl udes

Summary judgnent was awarded the Underwiters. The district

court concluded the policy provided no coverage

for the

Contractors, reasoning that, if coverage were provi ded, “Agip would



be recovering in a circular fashion fromits insurer for excluded
risks [loss of use]”. Agip Petroleum Co., Inc. v. @lf Island
Fabrication, Inc., et al., No. H94-3382, at 2 (S.D. Tex. 4 Dec.
1997) (Agi p-USDC). Furthernore, according to the district court,
when the policy is read as a whole in conjunction with Agip’ s
choice to retain the risk of loss of use, rather than insure
agai nst such risk, no coverage exists. The district court reasoned
that, if coverage existed under the policy, “the underwiters would
be paying twice the coverage they underwote when insuring the
platforni. Agip-USDC, at 3.

The district court basedits ruling on, inter alia, Agip’ s not
being a third party to the policy so as to trigger the provisions
of Section Il. In addition, it concluded that, even if Agip were
a third party, “Agip’ s clains against the contractors are for the
| osses to the insured property — the platform No coverage
attaches to third-parties for property damage, even under the
contractors’ reading of section two for damage to the platforni.
Agi p- USDC, at 6.

1.

The Contractors appeal ed t he no-coverage ruling; Agip appeal ed
the rulings onits clains against the Contractors, but that appeal
is stayed pending settlenent; and the Underwiters did not appeal
the summary judgnent awarded the Contractors in regard to the

subrogation claim Therefore, the only issue is whether coverage



exi sts under Section Il for Agip’'s loss of use claimagainst the
Contractors.

A sunmary judgnent is revi ewed de novo, applying the identical
standard used by the district court. E.g., Stewart v. Mirphy, 174
F.3d 530, 533 (5th Cr.), cert. denied, 528 U S. 906 (1999). Such
j udgnent shoul d be granted if “the pl eadi ngs, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law. Feb. R Qv. P. 56(c). For this process, we
“viewthe pl eadi ngs and summary j udgnent evidence in the |ight nost
favorable to the nonnovant”. Stewart, 174 F.3d at 533.

Because Section | expressly excludes coverage for | oss of use,
Section Il is the only possible basis for coverage. Even though
Section Il covers third party liability, the Contractors assert
that, pursuant to the cross liability clause, coverage exi sts under
Section |l where, as here, one insured sues another insured. The
Contractors concede, however, that, whether any coverage exists
against Agip’'s loss of use claimis dependent upon the excl usion
contained in the cross liability clause.

The Underwiters advance nunerous bases for no coverage. It
is only necessary to address their assertion that, under Texas | aw,

the cross liability clause’s exclusion “for any physical |oss



and/ or danmage to ... the property insured’” excludes coverage for
| oss of use.
A

The parties agree that Texas |aw governs by virtue of the
forumsel ection clause in policy Endorsenent 10. “A federal court
isrequired to followthe choice of lawrules of the state in which
it sits.” Resolution Trust Corp. v. Northpark Joint Venture, 958
F.2d 1313, 1318 (5th Gr. 1992) (citing Klaxon Co. v. Stentor Elec.
Mg. Co., 313 U.S. 487, 496 (1941)), cert. denied, 506 U S. 1048
(1993); see, e.g., St. Paul Mercury Ins. Co. v. Lexington Ins. Co.,
78 F.3d 202, 205 (5th Gr. 1996). Under Texas choice of |aw rules,
parties to a contract may select the law that governs their
agreenent . Exxon Corp. v. Burglin, 4 F.3d 1294, 1298 (5th Cir
1993).

“A Texas court wll enforce a contractual choice of |aw
provi sion unless (1) the contract bears no reasonable relation to
the chosen state or (2) the law of the chosen state violates a
fundanental public policy of Texas.” 1d. at 1298 n.5; see DeSanti s
v. Wackenhut Corp., 793 S.W2d 670, 677 (Tex. 1990), cert. deni ed,
498 U.S. 1048 (1991). The parties agree to the application of
Texas | aw. Accordingly, neither maintains application of such | aw
woul d vi ol ate Texas public policy. Furthernore, Texas | aw bears a

reasonable relation to the policy; Agip, the primary insured, and



Sedgwi ck Janes of Texas, Inc., the insurance broker, were |ocated
in Texas.

In sum Texas | aw governs. Accordingly, the burden rests upon
the insurer to prove “the applicability of any exclusions in the
policy”. Quar. Nat’l Ins. Co. v. Vic Mg. Co., 143 F. 3d 192, 193
(5th Gr. 1998) (citing Telepak v. United Servs. Auto. Ass’n, 887
S.W2d 506, 507 (Tex. App. —San Antonio 1994, wit denied)); see
Sink v. Progressive County Mut. Ins. Co., 47 S.W3d 715, 718 (Tex.
App. — Texarkana 2001); Tex. INs. CobE ANN. 8§ 21.58(b) (Vernon Supp.
2001) (“insurer has the burden of proof as to any avoi dance or
affirmati ve defense that nust be affirmatively pleaded under the
Texas Rules of G vil Procedure. Any |anguage of exclusion in the
policy ... constitutes an avoi dance or an affirmative defense”).

B

That there is no coverage for the Contractors against the | oss
of use claim seens clear from the plain wording of the policy.
Texas | aw bears this out.

1

The part of Section | (Y 8), providing coverage for damage to
the property, and the part of Section Il (Y 41), excluding cross
liability coverage for damage to the property, both use essentially
the same wordi ng. Section | speaks of “physical |oss and/ or damage
to the property covered hereunder, except as hereinafter

mentioned”; Section Il, of “physical |oss and/or damage to ... the



property insured”. Therefore, arguably, loss of use would be
covered by the above quoted | anguage in Section |, except for its
bei ng expressly excluded later in that section (Y 28.1.(c)).

In short, Section | speaks of coverage for physical damage,
but makes sonme exceptions, including for |oss of use; Section II
speaks of no cross-liability for physical danage, and naekes no
exceptions. As quoted supra, loss of use is covered pursuant to
the general coverage provision in Section Il (Y 40); but no
authority need be cited for a specific provision’s (cross
liability, § 41) controlling a general one (coverage, Y 40).

In sum the cross liability provision precludes coverage for

“physi cal | oss and/or damage to ... the property insured”. No nore
need be said. It was not necessary for the policy to go into
greater detail and say: “there is no cross liability for physical

| oss and/or damage to the property insured; this exclusion neans
t hat, anong ot her possi bl e exclusions, there is no cross liability
for I oss of use arising out of physical |oss and/or damage to the
property insured”. As discussed below, this plainreading conports
W th Texas | aw
2.

In maintaining that, under Texas |law, the exclusion for

“physi cal | oss and/ or damage” i ncl udes excludi ng coverage for | oss

of use, the Underwriters principally rely upon Enployers Cas. Co.

v. Brown-MKee, Inc., 430 SSW2d 21 (Tex. Cv. App. —Tyler 1968,
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wit ref’d. n.r.e.). Brown-MKee contracted with Panhandl e Weat
Gowers, Inc., to construct a grain elevator for it. Brown-MKee
was i nsured by Enployers. After conpletion of the work, Panhandl e
sued Brown- McKee, alleging: defects in the elevator all owed water
to enter and damage another’s stored grain; and, as a result, the
grain was renoved from the el evator and Panhandl e therefore | ost
revenue. In turn, Brown-MKee sued Enpl oyers, because Enpl oyers
clainmed that, under a policy exclusion, it had no duty to provide
a defense.

Under the policy, Enployers agreed to defend Brown-MKee
agai nst any suit that fell within the policy coverage —“injury to
or destruction of property, including the |loss of use thereof,
caused by accident”. |d. at 23 (enphasis added; internal quotation
omtted). The policy, however, contained the foll ow ng excl usion:

This policy does not apply:

under [the above quoted provision] to
injury to ... (4) any ... work conpleted by or
for the nanmed insured, out of which the
acci dent ari ses.

| d. Enployers nmaintained that this clause excluded coverage for
Panhandle’s loss of wuse claim Brown- McKee countered that
Panhandl e’ s cl ai marose not from damage to the conpl eted work but
instead fromdanage to the grain in the el evator and the renoval of

t he grain.
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The court determ ned, however, that Panhandl e’ s action was not
for damage to the grain, but rather “for |ost storage revenue,
which, in effect, is for loss of the use of the elevator”. 1d. at
27. Most notably, for purposes of our analysis, the court held
that “loss of use of the elevator is nerely an el enent of damage to
the elevator and coverage therefor is excluded under [the above
quot ed] Exclusion”. | d. Accordingly, loss of use was held
exenpted from coverage, even though the termwas not used in the
excl usi on.

Qur court has recogni zed the Brown- McKee hol ding that | oss of
use is an el enent of property danage. See Todd Shi pyards Corp. V.
Turbine Serv., Inc., 674 F.2d 401, 422-23 & n.16 (5th Gr.)
(al t hough expressi ng doubt that the result woul d be the sane under
Loui siana law), cert. denied, 459 U S. 1036 (1982). This is also
consistent with our court’s observation that, in general, courts
interpret “property damage to require (1) actual danage to tangible
property or (2) the |l oss of use of property with tangi bl e nonetary
val ue”. Snug Harbor, Ltd. v. Zurich Ins., 968 F.2d 538, 542 (5th
Cr. 1992) (applying Texas |law but citing to New York, Florida, and
W sconsin law for this statenent).

Brown- McKee is clear: where an excl usion denies coverage for
damage to property, that excl usion forecl oses coverage for | oss of
use of that property. Furthernore, Brown-MKee is factually on

point. There, the policy covered |l oss of use to property that was
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not part of Brown-MKee' s construction project. Here, the policy
provi des coverage to the Contractors for |oss of use of property
that is not part of the platformconstruction project. In Brown-
McKee, the policy excluded coverage for “injury to or destruction
of” the property constructed by Brown-MKee. Here, where one
i nsured sues another, excluded from coverage is “physical |o0ss
and/ or damage to” the insured property —in this case, the platform
] acket .

The policy at issue in Brown-MKee was a conprehensi ve gener al
liability (CA) policy, whereas the policy here is ternmed by the
parties as a builder’s risk policy. This difference, however, does
not affect the applicability of Brown-MKee. A builder’s risk
policy is typically purchased by the party owning a property
interest in the construction work to be perfornmed in order to
protect the property during construction. See Data Specialties,
Inc. v. Transcon. Ins. Co., 125 F.3d 909, 914 (5th Cr. 1997)
(appl yi ng Texas | aw and observing that a builder’s risk insurance
policy “reinburses the owner, or any party with an insurable
interest such as a nortgage holder, for the accidental | oss,
damage, or destruction of the property”). A CG policy, on the
other hand, <can be purchased by the party performng the
construction work, as was the situation in Brown-MKee, to broadly
cover against tort liability incurred during construction. See id.

(“CGE. policy covers the contractor for its tort liability”).
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As stated supra, the policy in questionis really a hybrid of
a builder’s risk policy and a CG policy. Section | perforns the
function of builder’s risk by insuring Agip’s interest in the
j acket against |oss or damage. Section Il is nore akin to a CG
policy, as it protects Agip and the Contractors fromtort liability
to third parties. Accordingly, for our purposes, there is no
functional difference between the CG policy in Brown-MKee and t he
coverage in Section II.

There is a difference, however, in the relationship of the
parties in Brown-MKee and here. In Brown-MKee, the party that
owned t he el evator and suffered the | oss of use damages, Panhandl e,
was not an insured under the policy and had nothing to do with its
pur chase. Here, the owner of the jacket, Agip, purchased the
policy and is an insured under it. |If there is no coverage under
Brown- McKee for a | oss of use claimbrought by a stranger to the
policy, it makes even nore sense that, pursuant to the plain
wor di ng of the policy at issue, there be no coverage when the party
claimng loss of use is the purchaser of, and a party to, the
policy. Again, Agip decided not to insure against |oss of use
under Section |I.

Therefore, under the Brown-MKee hol ding, Section Il’s cross
liability clause exclusion for physical |oss and/or damage to the

j acket al so excludes coverage for | oss of use of that jacket. The
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Contractors present two reasons why Brown- McKee shoul d not dictate
t he outcone here.

First, they seize upon | anguage i n the Brown- McKee excl usi on,
whi ch prohi bited coverage for “work conpleted by or for the nanmed
insured, out of which the accident arises”. Br own- McKee, 430
S.W2d at 23 (enphasis added). According to the Contractors, this
| anguage di sti ngui shes Brown- McKee fromthe situation at hand. The
Brown- McKee court, however, did not rely upon this |anguage.
Furthernore, here, Section |l requires that, for coverage to exist,
t he damage nust result from*®“the Assured s operations in connection
wth the Project” (“Coverage”, | 40). This forecl oses coverage
pursuant to the cross liability clause for property damage not in
connection with the Contractors’ role in the project. |Instead of
di sti ngui shing Brown- McKee, this | anguage further denonstrates the
simlarities between the policies at issue there and here.

The Contractors’ second assertion fares no better. According
to them and di scussed supra, because damages for | oss of use are
expressly excluded from Section | coverage (1Y 8 & 28.1.(c)) but
expressly included in Section Il coverage (Y 40), the conplete
absence of such exclusionary | anguage fromthe subsequent Section
Il cross liability exclusion (f 41) denonstrates no intent to
excl ude coverage for loss of use. Under this theory, however, it
woul d be just as reasonable to conclude that, because of such

silence inthe cross liability clause, |oss of use is excluded. 1In
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any event, and as discussed supra, the plain neaning of the policy
certainly does not support this contention.

Mor eover, the Contractors cite no authority for this position.
Under Texas | aw, as we have concluded, an exclusion for property
damage subsunes | oss of use. Because the policy included the | oss
of use termin two i nstances but not in another does not change the
meani ng, under Texas | aw, of property danmage. In addition, failure
to so include this |anguage does not create an anbiguity in the
policy where, wunder Texas law, there is only one reasonable
interpretation of the scope of the exclusion. See Col unbia Gas
Transm ssion Corp. v. New U mGs, Ltd., 940 S.W2d 587, 589 (Tex.
1996) (“A contract is not anbiguous if it can be given a definite
or certain neaning as a matter of law ”).

L1,

As the district court correctly observed, were we to hol d t hat
Agip’'s loss of use claimwas not an elenent of property damage,
Agip and the Contractors would receive coverage for which the
parties to the policy never negotiated. To say the least, it would
be contrary to reason for Agip to recover fromthe Underwiters,
indirectly through the Contractors, what Agip could not recover
directly fromthe Underwiters. Texas |aw avoids such a result.

AFFI RVED
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