IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20301
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MARK ANTHONY BROOKS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99-CR-335-1

 February 5, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Mar k Ant hony Brooks (Brooks) appeals his jury-trial
conviction for possession with intent to distribute cocai ne base.
Brooks chall enges the district court's denial of his notion to
suppress and argues the evidence introduced at trial was
insufficient to support his conviction.

This court reviews a ruling on a notion to suppress based

upon live testinony under the “clearly erroneous” standard for

findings of fact and de novo for questions of law. United States

v. Miniz-Melchor, 894 F.2d 1430, 1433-34 (5th Cr. 1990). The

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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evidence is viewed in the |light nost favorable to the prevailing
party. 1d.

The district court did not err in denying Brooks's notion to
suppress. Wen the officers initially drove up to Brooks and the
other nen standing in the Lincoln Park apartnents parking |ot,
they intended to initiate consensual contact with the nen to
determ ne “what these guys [were] doing.” As noted in United

States v. Cooper, 43 F.3d 140, 145-46 (5th Cr. 1995), the

officers could initiate this type of contact w thout any
obj ective | evel of suspicion.

Regardl ess of their initial intent, the situation changed
when they exited the van, and the officers detected the odor of
marijuana. An investigatory stop is proper if based on a
reasonabl e suspicion that crimnal activity is afoot. Terry v.
Ghio, 392 U S. 1, 30 (1968). The odor of marijuana conbined with
the prior observation that Brooks was snoking a cigar in a high
crinme area provided reasonabl e suspicion that Brooks was

commtting a crine. 1d.; Illinois v. Wardlow, 528 U S. 119, 124

(2000) .

We al so reject Brooks's challenge to the sufficiency of the
evidence. W review the sufficiency of evidence to determ ne
whet her any reasonable jury could have found that the evidence

established guilt beyond a reasonabl e doubt. Jackson v.

Virginia, 443 U. S. 307, 319 (1979); United States v. Martinez,

975 F.2d 159, 160-61 (5th Gr. 1992). This court views al
evidence in the [ight nost favorable to the Governnent. United

States v. Shabazz, 993 F.2d 431, 441 (5th Gr. 1993); United
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States v. Alonzo, 681 F.2d 997, 1000 (5th G r. 1982). All

reasonabl e inferences are construed in accordance with the jury’'s
verdict, and the jury is solely responsible for determ ning the
wei ght and credibility of the evidence. Martinez, 975 F.2d at
161.

O ficer Yencha testified that he saw Brooks drop a baggy
fromhis hand to the ground, that the contents of the baggy
tested positive for cocaine, and that, based upon his experience
and training, the anount recovered by the officers was an anount
consistent with possession for distribution. Brooks argues that,
based upon the testinony of his lighting expert, it was too dark
in the parking ot for Oficer Yencha to have seen himdrop the
baggy. O ficer Yencha testified, however, that the court-room
denonstration by Brooks's |lighting expert was not consistent with
the anount of |ight present in the parking ot on the night in
question, and this court will not substitute its own
determ nation of credibility for that of the jury. Martinez, 975
F.2d at 161. Brooks raises several other challenges to Oficer
Yencha' s testinony; we do not find Oficer Yencha's testinony to
be either inconsistent or incredible.

Brooks's challenges to the denial of his notion to suppress
and to the sufficiency of the evidence are without nerit. His

conviction i s AFFI RVED



