IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20283
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JCEL FERNANDEZ- MARTI NEZ

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99-CR-594-1

~ Cctober 17, 2000
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *
Joel Fernandez-Martinez (Fernandez) appeals his sentence
followng a guilty-plea conviction for illegally reentering the
United States in violation of 8 US.C § 1326(A). W affirm

Fer nandez concedes that the Suprene Court’s decision in

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998),

forecl oses his argunent that his prior conviction for an
aggravated felony is an elenent of the offense that nust be

alleged in the indictnent, but he raises the issue to preserve it

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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for reviewin the Suprene Court. This issue provides no basis
for relief.

Fernandez al so contends that the sentence inposed by the
state court was one of probation rather than inprisonnent and,
therefore, does not constitute an aggravated felony for purposes
of the 16-1evel increase under U S.S.G § 2L1.2(b). Wether the
Sentencing Guidelines apply to a prior conviction is an issue of

| aw whi ch we revi ew de novo. See United States v. Vasquez-

Bal andran, 76 F.3d 648, 649 (5th Cr. 1996). The CGovernnent has
t he burden of proving, by a preponderance of the evidence, the

facts supporting an offense-level increase. See United States v.

Herrera- Sol orzano, 114 F.3d 48, 50 (5th Gr. 1997). A conviction

resulting in a suspended sentence satisfies the definition of an
aggravat ed-fel ony conviction whereas a conviction resulting in a
sentence of probation only does not. See id.

The Texas judgnent at issue provides that Fernandez was
sentenced to “4 yrs TDC probated and $750.00 fine.” The judgment
al so contains the stanped notation “Inposition of Sentence
Suspended and Def endant placed on Probation for a period of 4
years, pending abiding by the Conditions of Probation.”

The judgnent at issue is distinguishable fromthat in

Herrera- Sol orzano because the phrase “4 yrs TDC probated,”

i ndi cates a sentence of inprisonnment, unlike the phrase “TEN (10)

years A/P [Adult Probation]” in the Herrera-Sol orzano judgnent,

whi ch indicated a sentence of probation. This reading of
Fernandez’s judgnment is further supported by the provision

therein that “the Court assessed the punishnment at confinenent in
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the Texas Departnent of Corrections for the period indicated
above.” (enphasis added).

For the foregoing reasons, we affirmthe sentence inposed by
the district court.

AFFI RVED.



