UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-20203
Summary Cal endar

M CHELE DI BASSI E,

Pl ai ntiff-Appellant,

VERSUS

H RSCH & WESTHEI MER, P.C.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(H 98- CV-3617)
Novenber 27, 2000
Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.

PER CURI AM:

Appel l ant M chel e Di bassie appeals fromthe district court’s
order granting appellee H rsch & Westhei mer summary judgnent. The
district court concluded that the summary judgnent evi dence di d not

rai se a factual issue as to whet her Di bassie was fired in violation

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

1



of the Pregnancy Discrimnation Act (PDA) under Title VII.
| . BACKGROUND

H rsch & Westheinmer, a Houston law firm hired Di bassie on
January 19, 1998 to serve as the secretary for Eric Lipper, the
head of the firmis litigation section. As a secretary to M.
Li pper, Dibassie was required to nmanage M. Lipper’'s fixed and
hourly billing, filing, correspondence, and schedule. She was al so
required to deliver copies of correspondence to clients when
necessary. M. Lipper required Dibassie to work from8:15 a.m to
5:00 p.m

Di bassie did not discover her pregnancy until she began
suffering from norning sickness in February of 1998 and did not
informH rsch & West hei mer until March of 1998. During her three-
month period of enploynent, Dibassie arrived late for work
approximately twenty-two tinmes and was absent on at |east siX
occasi ons. Her record for tardiness began the day after she
started work, weeks before she discovered that she was pregnant.
The of fi ce manager di scharged Di bassie on April 17, 1998. Hirsch
& West hei mer offered the foll ow ng reasons for her term nation: (1)
her nunber of absences and i nstances of tardiness; (2) her |ack of
communi cation with M. Lipper and office personnel on the days she
was late; (3) her failure to tinely conplete billing; (4) her
failure to tinely file docunents; (5) her m smanagenent of M.
Li pper’s schedul e concerning the tinme of a deposition; and (6) her
failure to send a copy of correspondence to a client.
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After receiving her right-to-sue letter fromthe EECC in July
of 1998, Dibassie filed suit against H rsch & Westhei ner all eging
that the firmviolated Title VI| because the firmfired her becuase
she was pregnant. The district judge held that the sunmary
j udgnent evidence did not raise an i ssue of fact concerni ng whet her
Di bassi e showed a prinma facie case of discrimnation under Title
VII and that Hrsch & Westheiner was entitled to judgnent as a
matter of |aw.

1. DI SCUSSI ON

The standard for reviewng a district court’s order granting
sunmary judgnent is de novo. “Summary judgnent is appropriate
when, viewing the evidence in the light nost favorable to the
nonnmovi ng party, the record reflects that no genuine issue of any
material fact exists, and the noving party is entitled to judgnent

as a matter of [|aw Urbano v. Continental Arlines, Inc., 138
F.3d 204, 205 (5th Cr. 1998) (citing Celotex Corp. v. Catrett, 477
US 317, 322-24 (1986)). The nonnoving party mnust designate
specific facts showing that there is a genuine issue appropriate
for trial. See id. The substantive | aw determ nes the facts which
are material in each case. See N chols v. Loral Vought Systens
Corp., 81 F.3d 38, 40 (5th Cir. 1996).

The Pregnancy Discrimnation Act (PDA) prohibits enployers

fromdiscrimnating agai nst a fenal e enpl oyee on the basis of the

enpl oyee’ s pregnancy. 42 U . S.C. 8§ 2000e(k). In order to establish



a prima facie case of discrimnation through circunstanti al
evi dence, an enpl oyee nust show (1) she was a nenber of a protected
class; (2) she was qualified for the position she lost; (3) she was
fired; and (4) that other simlarly situated nonpregnant enpl oyees
were nore favorably treated. See Urbano, 138 F.3d at 206 (citing
McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 802 (1973)). Once
t he enpl oyee establishes a prim facie case, the burden shifts to
the enployer to denonstrate a nondiscrimnatory reason for the
adverse enploynent action. See Reeves v. Sanderson Pl unbing
Products, Inc., 120 S.C. 2097, 2106 (2000). The trier of fact may
find for the enployee if the enployee’s evidence, including
evi dence supporting the enployee’'s prima facie case, establishes
that the enployer’s nondiscrimnatory reasons were false and her
pregnancy was a determ native fact | eading to her term nation. See
id. at 2109.

The paranount issue raised on appeal is whether D bassie
established a prima facie case of discrimnation. Specifically,
Di bassi e’ s sunmary j udgnent evi dence nust showthat other simlarly
situated enpl oyees were nore favorably treated.? See Urbano, 138
F.3d at 206. We affirmthe district judge' s order granting sunmary
j udgnent because the evidence, viewed in the |ight nost favorable

to Dibassie, fails to establish a genuine issue of fact concerning

H rsch & West hei ner concede that Debassie satisfied the first
three prongs set out in U bano.



whet her she was simlarly situated to other nonpregnant | egal
secretaries at the firm

Di bassi e argues that other enployees had simlar records of
poor attendance during the three nonths she was enpl oyed with the
firm “The Pregnancy Discrimnation Act requires the enployer to
ignore an enployee’s pregnancy, but . . . not her absence from
wor k, unless the enployer overlooks the conparable absences of

nonpr egnant enpl oyees . Troupe v. May Dep’t Stores Co., 20
F.3d 734, 738 (7th Gr. 1994). A poor attendance record alone is
a sufficient justification for an enployee’'s termnation. See id.
The fact that D bassie was absent at least six tinmes and tardy at
| east twenty tines in her three nonths of enploynent is not in
di spute.® The remaining issue is whether the enployees w th whom
she conpares herself are simlarly situated.

Di bassi e suggests that this Court should find that other |egal
secretaries at Hrsch & Westheiner were simlarly situated, even
t hough she offered no evidence to support this concl usion. The
undi sput ed sunmary j udgnent evi dence shows t hat each attorney could
have different attendance requirenents and that several attorneys
infact did allowtheir enpl oyees to work different schedul es. The

evi dence al so shows that D bassie was in her first three nonths of

enpl oynent, while other enployees with simlar attendance records

3Al t hough the parties dispute the exact nunmber of her absences,
Di bassie admts that she was absent at |east six tines.

5



had worked for the firm much | onger. G ven her short term of
enpl oynent as conpared to other enployees at the firmand the fact
that sone attorneys had different attendance requirenents,
Di bassi e’s summary judgnent evi dence does not raise a nmaterial fact
the enployees with whom she conpares herself were simlarly
situated.* Because Dibassie offered no evidence to show that she
was simlarly situated to the other nonpregnant | egal secretaries,
ajury could not infer that the actual reason for her di scharge was
discrimnatory. See Rhodes v. Quiberson G| Tools, 75 F.3d 989
994 (5th Cr. 1996). Di bassie has not net her burden of
establishing a prima facie case.

Di bassi e’ s remai ni ng argunents concern whet her or not Hirsch
& Westheiner’s justifications were nere pretext to her claim of
discrimnation. Because plaintiff has failed to establish a prima
facie case, we need not reach appellant’s argunents concerning
pretext. See Reeves, 120 S.Ct. at 2106. The district judge’s order
granting summary judgnent is affirned.

AFFI RVED

‘Di bassie’s own summary judgnent evidence underm nes her
ar gunent . First, Dibassie admts in her deposition that other
attorneys could institute their own work requirenents. She did not
offer any evidence that the supervising attorneys of the other
enpl oyees who had poor attendance records had the sane requirenents

as M. Lipper. Debassie cites the firms general attendance
policy, which she admts is subject to nodification and, in fact,
often is nodified. Second, and even nore indicative of the

weakness of her case, Di bassie conpares herself to another pregnant
| egal secretary with sim |l ar attendance probl ens who was not fired.
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