IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20161
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
W LLI AM E. JONES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 99-CV-3202

Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *

Def endant - Appel l ant WIlliam E. Jones (“Jones”), appeals
a judgnent in favor of Plaintiff-Appellee United States (“the
Governnent”), entered by the district court as a “Judgnent N hi
Dicit.” This matter arose fromthe Governnent’s attenpt to col |l ect
certain defaulted student |oans from Jones.

After Jones filed an answer generally denying the
al I egati ons agai nst him the Governnent noved for summary judgnent.
Several days later, the district court entered a judgnent nihi

dicit, later explaining that Jones had failed “to articulate in his
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answers a legally recognizable defense to a prom ssory note ...
[and failed to plead] a fact that if true would inpede the
governnent’s claimon the prom ssory note.”

“Judgnent nihil dicit,” a form of default under conmon
law, is rarely (if ever) utilized in federal cases anynore.
Def aul t proceedi ngs now are covered by Rul e 55 of the Federal Rules
of Gvil Procedure.

Apparently recognizing the questionable status of
judgnment nihil dicit inthe federal system the Governnent suggests
the district court actually awarded judgnent on the pleadings
pursuant to Fed. R CGv. P. 12(c), but styled as a judgnent ni hi
dicit. However, even accepting this interpretation, the district
court erred by so ruling.

In deciding a notion for judgnment on the pl eadi ngs under
Rule 12(c), a court should grant the judgnent only if it appears
fromthe admtted facts that the noving party is clearly entitled

to judgnment. See Voest-Al pine Trading USA Corp. v. Bank of China,

142 F.3d 887, 891 (5th Gr. 1998).

However, by entering a general denial, Jones put every
fact in the Governnment’s case at issue. In his anmended answer,
Jones al so asserted affirmative defenses of paynent and accord and
sati sfaction. Al t hough Jones may not have been able to provide
evidence to support his denial of each and every allegation, the
proper procedure to test his ability to do so is a notion for
summary judgnent under Fed. R Cv. P. 56, not a notion for
judgnent on the pleadings under Rule 12(c). Had the court

proceeded to hear the summary judgnent notion filed by the
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Governnent, and assum ng the Governnent coul d properly support the
noti on, Jones would not have been able to rest on his denials but
woul d have been required to “set forth specific facts show ng that
there is a genuine issue for trial.” Fed. R CGv. P. 56(e).
Therefore, the Judgnent Nihil Dicit of the district court
is VACATED, and this case is REMANDED for further proceedings in

accordance with the Federal Rules of Civil Procedure.



