IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20094
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
GUSTAVO SANCHEZ- RI VERA

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99-CR-479-1

© August 23, 2001
Bef ore KING Chief Judge, and POLI TZ and PARKER, Circuit Judges.
PER CURI AM *

Gustavo Sanchez-Rivera argues that the indictnent failed to
all ege any acts on his part showi ng a general intent to illegally
reenter the United States. General intent to reenter the United
States is anal ogous to a voluntary act by the defendant, and “may
be inferred by the fact that a defendant was previously deported

and subsequently found in the United States, w thout

consent.” See United States v. Berrios-Centeno, 250 F.3d 294,

299 (5th Gr. 2001) (internal quotations and citations omtted).

The indictnment, charging that Sanchez was deported, renoved from

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the United States, and was subsequently found present in the

United States w thout obtaining permssion to reapply, reflected

that Sanchez’s presence in this country was a voluntary act.

Thus, the indictnent sufficiently alleged the general intent nens

rea required to charge an offense under 8 U . S.C. § 1326(a), (b).
Sanchez argues in the alternative that the indictnent was

fatally defective because it did not allege a specific intent

el emrent. Sanchez concedes that this argunent is foreclosed by

this court’s precedent. See United States v. Otegon-Uvalde, 179

F.3d 956, 959 (5th Cir.), cert. denied, 528 U S. 979 (1999).

However, Sanchez w shes to preserve the issue for review by the
United States Suprene Court.

Sanchez al so argues that the indictnent is fatally defective
because it fails to allege that he conmtted any act in violation
of 8 US. C. 8 1326 or any act at all. He argues that if 8 U S. C
8§ 1326 authorizes prosecution for his nere presence, it is an
unconstitutional status offense.

This argunment was rejected in United States v. Tovi as-

Marroquin, 218 F.3d 455, 456-57 (5th Cr.), cert. denied, 121 S.

. 670 (2000), which held that the circunstance of being “found

in” the United States requires the defendant to do the act of
reentering wthout perm ssion after being deported. Thus, 8

U S C 8§ 1326 does not punish a defendant in the absence of the
comm ssi on of an act.

AFFI RVED.



