IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11248
Conf er ence Cal endar

W NDELL EUGENE HENRY,
Pl ai ntiff-Appellant,
ver sus
MARK A. VERNON, O ficer, Cty of Dallas,
Badge #6528; NFN JOHNSON, O ficer, Cty
of Dallas, Badge #6304; LORI MONI SCHOENHOLZ,
Oficer, Gty of Dallas, Badge #7361, M L.

HENSON, Affiant in arrest #98-080064, service
#0945563H, City of Dall as,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CV-1132-H

~ Cctober 26, 2001
Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

W ndel | Eugene Henry (Henry), Texas prisoner #889135,
appeals the district court’s dismssal of his civil rights action
as frivolous under 28 U.S.C. § 1915.

The district court did not indicate whether its dism ssal of

Henry’s clains as frivolous was with or w thout prejudice.

Accordingly, we will presunme that the dism ssal is wthout

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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prejudice. Gaves v. Hanpton, 1 F.3d 315, 319 (5th GCr. 1993),

abrogat ed on ot her grounds by Arvie v. Broussard, 42 F.3d 249,

250 (5th Gr. 1994). Thus, we need not address Henry’ s argunents
that the district court erred in dismssing his clains with
prejudice. W nevertheless note that his appellate argunents are

W thout nmerit. See Boyd v. Bigger, 31 F.3d 279, 284 (5th Gr.

1994); Lewis v. Beddingfield, 20 F.3d 123, 125 (5th Gr. 1994).

Henry’s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983).

Because the appeal is frivolous, it is DISMSSED. See 5th Gr.

R 42.2. The dismssal of this appeal and the district court's
dism ssal of this lawsuit as frivolous constitute two strikes for

purposes of the 28 U . S.C. § 1915(g) bar. Adepegba v. Hammons,

103 F. 3d 383, 388 (5th Cr. 1996). Henry has previously been

i ssued two strikes by this court. See Henry v. Francis, No. 00-

10623 (5th G r. Dec. 13, 2000). As Henry has accunul ated three
strikes, he may not proceed in forma pauperis in any civil action
or appeal brought in a United States court while he is
i ncarcerated unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).
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