IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11152

WAYNE DALE VH TWORTH,
Peti ti oner- Appel | ant,
ver sus

GARY L JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CV-1249-G

 April 11, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Wayne Dal e Whitworth, Texas prisoner # 803862, seeks a
certificate of appealability (COA) to appeal the district court's
dism ssal of his 28 U S.C. § 2254 petition as tinme-barred. The
district court found that the one-year 28 U S.C. § 2244(d)
limtations period was tolled while Wiitworth’s state habeas
petition was pending, but his notion for reconsideration of the

denial of his state petition was an i nperm ssi bl e pl eadi ng under

Texas law and did not toll the limtations period.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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A COA may be issued only if the prisoner has nade a
“substantial show ng of the denial of a constitutional right.”
28 U S.C. 8§ 2253(c)(2). If a district court “denies a habeas
petition on procedural grounds w thout reaching the prisoner’s
underlying constitutional claim a COA should issue when the
pri soner shows, at |east, that jurists of reason would find it
debat abl e whether the petition states a valid claimof the denial
of a constitutional right and that jurists of reason would find
it debatable whether the district court was correct inits

procedural ruling.” Slack v. MDaniel, 529 U S. 473, 484-85

(2000) .

We have recently held that despite an apparent prohibition
on notions for the reconsideration or rehearing of habeas
petitions, see Tex. R App. P. 79.2, an otherwi se properly filed
nmotion for reconsideration in the Texas Court of Crim nal Appeals
may toll the one-year 28 U S.C. 8§ 2244(d) limtations period.

See Enerson v. Johnson, = F.3d __ (5th Cr. Mr. 15, 2001, No.

99-20398). Relying on Texas state-court decisions which
entertained notions for reconsideration of habeas denials and the
United States Suprenme Court’s broad interpretation of “properly

filed” in Artuz v. Bennett, 121 S. C. 361 (2000), we held that

the “AEDPA' s one-year statute of limtations is tolled during the
period in which a Texas habeas petitioner has filed such a
motion.” Enerson, at *5. Therefore, if Whitworth “properly
filed” a notion for reconsideration before the federal
limtations period expired, the limtations period would be

tolled while that notion was pending in the state court.
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Al t hough the district court apparently assuned that a notion
for reconsideration had been filed, the record is unclear on this
point. The district court relied on a letter fromWitwrth’'s
counsel to himthat a notion for reconsideration had been fil ed,
but there is no such notion in the state-court record before this
court. There is a notation dated 10/1/99 on a letter from
Attorney Gras filed July 5, 1999, that no notion for
reconsi deration was “ever filed.” This notation bears the
initials “JSG” If no notion was filed, the district court’s
dism ssal of the 28 U S.C. § 2254 petition is not error. |If such
a notion was filed, Enerson nust be applied to determ ne
tinmeliness. Based on our decision in Enerson, we hold that
Whi tworth has shown that jurists of reason would find it
debat abl e whether the district court was correct inits
procedural ruling.

Whitworth nust also show that jurists of reason would find
it debatabl e whether his petition states a valid claimof the
denial of a constitutional right. See Slack at 484-85. 1In his
original 28 U S. C 8§ 2254 application, he alleged ineffective
assi stance of counsel, an involuntary guilty plea, and newy
di scovered evidence. At a mnimum Witworth's clains of
i neffective assistance of counsel present a facially valid claim
of the denial of a constitutional right, and it cannot be said
that reasonable jurists could not debate whether his clains are
conpl etely undeservi ng of encouragenent to proceed and shoul d be
di sm ssed without further developnent in the district court. See

id.
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Whitworth’s request for a COA is GRANTED. The district
court’s dismssal is VACATED, and the case is REMANDED f or
further proceedings consistent wwth this opinion and our deci sion

in Enerson v. Johnson.




