IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-11103

In The Matter OF: HAMVERSM TH DEVELOPMENT COMPANY
LOU S G REESE, |11

Debt or s

ADVANTAGE CAPI TAL GROUP | NC
Appel | ant
V.

HAMVERSM TH DEVELOPMENT COMPANY; LOU S G REESE, 111;
SUSAN B REESE; M LO H SEGNER, Chapter 11 Trustee

Appel | ees

Appeal fromthe United States District Court
for the Northern District of Texas
No. 3:00-CV-1424-R

January 30, 2001

Before KING Chief Judge, and H GA NBOTHAM and DUHE, Circuit
Judges.

KING Chief Judge:”

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



Appel I ant Advantage Capital Goup, Inc., a creditor in a
consol i dat ed bankruptcy proceedi ng, appeals fromthe district
court’s dismssal of its appeal fromthe bankruptcy court’s order
of plan confirmation. The district court dism ssed the appeal on
the ground of npotness. Based upon the facts before us, we
conclude that the nerits of this appeal are noot and, therefore,
DI SM SS t he appeal .

| . FACTUAL AND PROCEDURAL HI STORY

There are two debtors involved in this case: Louis G
Reese, |1l (“Debtor Reese”) and Hamrersm th Devel opnent Conpany
(“Debtor Hammersmith”). Debtor Reese is a real estate devel oper
who filed for Chapter 11 bankruptcy on February 5, 1998, due to
several judgnents against himarising fromhis participation in
the savings and loan crisis in the 1980s. Debtor Reese is the
sol e owner of Debtor Hammersmith, a real estate devel opnent
conpany that filed Chapter 11 bankruptcy on January 22, 1998.

The Federal Deposit |Insurance Corporation (“FDIC') has
j udgnment cl ai ns agai nst Reese, including a $3.45 mllion secured
claim(a crimnal restitution judgnent) and additional unsecured
claims. 1In 1993, the FDIC sold one of its unsecured clains to
Appel | ant Advantage Capital G oup, Inc. (“Advantage”). Fromthe
begi nni ng, Advantage has all eged that Debtor Reese retains hidden

assets.



On March 13, 1998, the bankruptcy court appointed Mlo H
Segner, Jr. (“Trustee Segner”) as Chapter 11 trustee. Advantage,
Trust ee Segner, and the FDI C have investigated Debtor Reese’s
finances in an effort to uncover these hidden assets. In fact,
the FDIC, through the Ofice of the Inspector General, opened its
own official investigation into Debtor Reese’ s finances. To
date, however, no evidence has been produced show ng that these
assets exist. Because the FDIC failed to uncover any hidden
assets, the FDIC, Trustee Segner, Debtor Reese, and his wife
Susan Reese engaged in negotiations in order to satisfy the
FDIC s $3.45 million judgnment against Debtor Reese. Fromthese
negoti ati ons, Trustee Segner fornmulated a Chapter 11 Joint Plan
for Reorgani zation (the “Plan”).?

On March 13, 1998, the bankruptcy court ordered the joint
adm ni stration of Debtor Reese’s and Debtor Hammersmth’s

bankruptcy cases. Debtor Reese, Debtor Hammersm th, Trustee

! The Plan establishes the followi ng six classes of clains:
(1) Adass 1 contains the FDIC s $3.45 m|lion nondi schargeabl e
secured claim (2) Cass 2 contains general unsecured cl ains,
i ncl udi ng the unsecured clains of the FDIC and Advantage; (3)
Class 3 contains the clains of general unsecured creditors who
have chosen to “opt-out” of Class 2 (there are no creditors in
this class); (4) Cass 4 contains the clainms of the Louis and
Theta Reese Grandchildren’s Trust; (5) dass 5 contains Debtor
Reese’s interests in Hammersmth; and (6) Class 6 contains an
unknown anmount of clains fromthe ad val oremtaxing authorities.
The only other relevant clains against the Debtor estates are the
adm nistrative clains, totaling $400, 000.



Segner, and Susan Reese are proponents of the Plan and Appell ees
herein (collectively the “Plan Proponents”).

Pursuant to the Plan, the FDIC was to be paid $500, 000 in
exchange for a release of its $3.45 mllion judgnent against
Debt or Reese and a rel ease of the acconpanying priority lien
agai nst the Reese honmestead. To pay the required $500, 000, the
Pl an provi ded that Susan Reese was to infuse $901,000 into the
Debtor estates. Fromthis $901, 000, the Debtor estates were to
pay $500,000 to the FDIC to satisfy its nondi schargeabl e secured
cl ai mand $400,000 to the adm nistrative professionals.?

The general unsecured creditors (Advantage and the FDI C)
recei ved a secured prom ssory note (the “Note”) in the anmount of
$2.5 mllion.® The Note is secured by (1) a pledge of all of the
reorgani zed Hanmersmth stock; (2) a $500,000 collection guaranty

executed by Susan Reese; and (3) the Lake Lewisville Property.*

2 The remai ning $1000 was to be paid to the dass 4 clains,
see supra note 1, then worth approxi mately $9, 592, 832.

3 The general unsecured creditors had the option of
choosing their pro rata share of $100,000. Therefore, Advantage,
being the 71.5% hol der of the clains in this class, would have
recei ved $71,500, and the FDI C woul d have received $28, 500.
Nei t her party chose this option.

4 Pursuant to section 7.2(i) of the Plan, Lake Lew sville
Resort, Inc. (currently called “Gerbaxal, Inc.”) was to execute a
quitclaimdeed transferring the Lake Lew sville Property to
Debt or Reese, who in turn was to execute a quitclai mdeed
transferring the property to Debtor Hammersmth. |In actuality,
it appears that Gerbaxal, Inc. transferred the property to
Greenvill e Hol di ngs Conpany (owned by Susan Reese), which then
transferred the property to Debtor Hammersmt h.
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The Note is to be funded by a portion of the profits fromthe
reorgani zed Hammersmith, and a certain portion of the profits
generated by Haormersmth fromthe sale of the property is to be
used to pay the general unsecured creditors pursuant to the Note.

Under the Pl an, Advantage was a nenber of an inpaired®
noni nsi der class of creditors. A vote of the inpaired classes
was taken, and Advantage objected to the Plan. Because Advantage
held 71.5% of the clainms in its class, the entire class was
deened to have objected to the Plan. See 11 U . S.C. § 1126(c)
(1993). On May 12, 2000, the bankruptcy court confirnmed the
Pl an, as anended, over Advantage’s objections. Because an
i npai red cl ass was considered to have rejected the Plan, the Plan
was confirmed as a “crandown” plan pursuant to 11 U S. C
§ 1129(b) (1) (1993).

On June 21, 2000, Advantage filed with the bankruptcy court
an Energency Motion for Stay of Consummation of Plan Pending
Appeal. On June 23, Advantage filed a notice of appeal to the
district court. On June 28, the bankruptcy court denied
Advantage’s notion for a stay. Then, on June 30, Advantage filed
an Energency Motion for Stay Pending Appeal in the district
court. The district court denied Advantage’'s notion for a stay

on July 6, but granted its request for an expedited appeal on

5> Aclass of creditors is inpaired unless the plan “l eaves
unaltered the legal, equitable, and contractual rights” of each
class nmenber. See 11 U.S.C. § 1124(1) (2000).
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July 21. After oral argunent on Septenber 28, the district court
granted Appellees’ Mtion to Disniss Appeal for Motness.?®

Prior to oral argunent in the district court, on Septenber
11, Trustee Segner filed adm nistrative fee applications with the
bankruptcy court. After a hearing on Cctober 5, the bankruptcy
court approved the applications and entered orders that expressly
aut hori zed the conpensation to be paid imediately.” At the
entering of these orders on October 6, Trustee Segner disbursed a
total of $400,000 to the admi nistrative professionals.

Al so on October 6, Advantage filed its Notice of Appeal to
this court. Wen Advantage filed its Notice of Appeal, it also

filed a Motion for Stay of Consunmation of Plan Pendi ng Appeal .

6 We note that the district court’s order was not entirely
clear as to the basis of its judgnent. |In its succinct order,
the district court first found the appeal to be noot and then
went on to reach the nerits of the appeal, affirmng the
bankruptcy court’s decision to confirmthe Plan. |In the end, the
order did not state specifically that the appeal was “di sm ssed”
as noot. W recognize that npbotness in the bankruptcy context is
prudential, rather than jurisdictional. See Kearns v. Vineyard
Bay Dev. Co (In re Vineyard Bay Dev. Co.), 132 F.3d 269, 271 (5th
Cir. 1998). However, because a finding of nobotness in the
bankruptcy setting is also premsed in part on jurisdictional
concerns, see Rochman v. Northeast Utils. Serv. Goup (In re Pub.
Serv. Co.), 963 F.2d 469, 471 (1st CGr. 1992); Deloitte & Touche
LLP v. Aquila Biopharm, Inc. (In re Canbridge Biotech Corp.),
214 B.R 429, 431 (Bankr. D. Mass. 1997), we conclude that the
district court effectively dism ssed the appeal by its finding of
nmoot ness. Accordingly, we do not address the hol dings directed
to the nerits of the case.

" Advantage did not file an objection to these applications
for admnistrative fee paynents, nor did any other party.
Because no party objected to any fee applications filed in the
case, the bankruptcy court’s order provided for the i medi ate
paynment of the professional fees.
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On Cctober 12, a panel of this court entered an order granting a
tenporary stay. On Cctober 19, the Plan Proponents filed a
motion with this court to dismss the appeal for nootness.
Finally, on Novenber 1, 2000, the panel entered an order granting
Advant age’s notion for stay, expediting the appeal, and carrying
wth the case the Plan Proponents’ notion to di sm ss.
1. STANDARD OF REVI EW

In reviewing a district court’s dism ssal of an appeal as

moot, the district court’s findings of fact are reviewed under

the clearly erroneous standard. See United States v. GN PCS 1

Inc. (Inre GN PCS 1, Inc.), 230 F.3d 788, 799 (5th Gr. 2000);

Ronit, Inc. v. Stenson Corp. (In re Block ShimDev. Co.), 939

F.2d 289, 291 (5th Gr. 1991). The bankruptcy court’s

concl usions of |aw are revi ewed de novo. See id.; see also

Manges v. Seattle-First Nat'l Bank (In re Manges), 29 F.3d 1034,

1038-44 (5th Gr. 1994) (conducting an independent review of the
district court’s dismssal for npotness).
I11. THE APPEAL IS MOOT
The standard for npotness in the bankruptcy context differs

froma constitutional nootness analysis. See Nationw de Mit.

Ins. Co. v. Berryman Prods., Inc. (In re Berryman Prods., Inc.),

159 F. 3d 941, 944 (5th G r. 1998); Manges v. Seattle-First Nat’

Bank (In re Manges), 29 F.3d 1034, 1038-39 (5th Cr. 1994). In

t he bankruptcy setting, nootness is “not an Article IIl inquiry



as to whether a live controversy is presented; rather, it is a
recognition by the appellate courts that there is a point beyond
whi ch they cannot order fundanmental changes in reorgani zation
actions.” Mnges, 29 F.3d at 1038-39. Consequently, a review ng
court may decline to consider the nerits of an appeal when it
determ nes that “effective judicial relief is no |onger

available.” 1d. at 1039; see also Berryman Prods., Inc., 159

F.3d at 944. This is so even if there is a viable dispute

between the parties on appeal. See Manges, 29 F.3d at 1039.

This court has traditionally turned to three factors to
det er m ne whet her noot ness counsel s against a review of the
merits: (1) whether a stay has been obtai ned, (2) whether the
pl an at issue has been “substantially consunmated,” and (3)
whet her the relief requested would affect either the rights of
third parties not before the court or the success of the plan.

See id.; see also Ins. Subrogation CJaimants v. U S. Brass Corp.

(Inre US. Brass Corp.), 169 F.3d 957, 959 (5th Cr. 1999);

Berryman Prods., Inc., 159 F.3d at 944; Ronit, Inc. v. Stenson

Corp. (In re Block ShimDev. Co.), 939 F.2d 289, 291 (5th Gr.

1991). The Pl an Proponents argue that each of these factors

favors a finding of nbotness. W address each factor in turn.

A. Failure to Ghtain a Stay




On June 21 and 30, 2000, Advantage filed energency notions
for a stay with the bankruptcy court and district court,
respectively. These notions were denied. On Cctober 6, 2000,
Advant age appeal ed the district court’s judgnment and filed a
third notion for a stay. A panel of this court first granted a
tenporary stay on COctober 12 and then granted a stay pending
appeal on Novenber 1

It is undisputed that at the tinme the district court found
t he appeal noot, no stay was in effect. Advantage contends that
it “diligently sought” a stay; however, whether a stay was
diligently pursued is not the critical inquiry. Instead, “[a]
stay not sought, and a stay sought and denied, lead equally to
the i nplenentation of the plan of reorgani zation.” Berrynman

Prods., Inc., 159 F. 3d at 944-45 (alteration in original)

(internal quotations omtted) (quoting Manges, 29 F.3d at 1040).
Advant age unsuccessfully petitioned both the bankruptcy
court and the district court for a stay and did not seek mandanus
relief with this court at the tine the district court denied its
request. Followi ng the denial of a stay in the bankruptcy court,
Susan Reese had paid the $901, 000 required to consunmate the Pl an

and the FDI C had been paid and had executed the necessary

rel eases. During the expedited appellate process in the district
court, no stay was in effect, and the Plan was inpl enented even
further. Accordingly, because no stay was in place at the tine
of consummation, this factor “mlitates in favor of dismssal for
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nmootness.” United States v. GN PCS 1, Inc. (Inre GN PCS 1

Inc.), 230 F.3d 788, 801 (5th Cr. 2000); see also Berrynan

Prods., Inc., 159 F. 3d at 945; Manges, 29 F.3d at 1040 (“In

short, the failure or inability to obtain a stay pendi ng appeal
carries the risk that review m ght be precluded on noot ness
grounds.”).

B. Substantial Consunmati on

The second consideration of the nobotness inquiry is whether
t he Pl an has been substantially consummated.® “‘Substanti al
consummation’ is a statutory neasure for determ ning whether a
reorgani zati on plan may be anended or nodified by the bankruptcy
court.” Manges, 29 F.3d at 1040 (citing 11 U S. C. § 1127(b)
(1993)). This court has adopted the “substantial consummati on”
yardstick “because it inforns our judgnment as to when finality
concerns and the reliance interests of third parties upon the
pl an as effectuated have becone paranount to a resolution of the

di spute between the parties on appeal.” GAN PCS 1, Inc., 230

8 Section 1101(2) of the Bankruptcy Code defines
“substantial consummati on” as:

(A) transfer of all or substantially all of the
property proposed by the plan to be transferred,

(B) assunption by the debtor or by the successor to the
debtor under the plan of the business or of the
managenent of all or substantially all of the property
dealt with by the plan; and

(C© commencenent of distribution under the plan.

11 U.S.C. § 1101(2) (1993).
10



F.3d at 801 (internal quotations omtted) (quoting Manges, 29
F.3d at 1041).

W find that the Plan in the instant appeal has been
“substantially consummated” such that “effective judicial relief

is no longer available.” Mnges, 29 F.3d at 1039; see also U.S.

Brass Corp, 169 F.3d at 961. Pursuant to the Plan, the $2.5
mllion Note has been executed; Susan Reese has executed a

$500, 000 col l ection guaranty to secure the Note; Susan Reese has
i nfused $901, 000 into the bankruptcy estates; the Lake Lewisville
Property has been transferred to Debtor Hamersm th® at |east
one | awsuit has been dism ssed with prejudice; releases to Susan
Reese and other Reese entities have been granted; the reorgani zed
Hammersm th stock has been assigned to the creditor
representative as collateral for the $2.5 mllion Note; an

enpl oynent agreenent has been executed between Debtor Reese and

t he reorgani zed Hamersmith; $500, 000 has been distributed to the
FDI C, on receipt of the $500,000 paynment, the FDIC released its
i en agai nst the Reese honestead, and Satisfaction of Judgnent
was entered in its crimnal restitution action; the $400, 000 in
adm ni strative fees has been disbursed to the adm nistrative

prof essional s; and the Debtors have received their discharge.

® Advantage points to the fact that title insurance on the
Lake Lewisville Property has apparently not yet been obtai ned and
argues that this fact alone prevents the Plan from bei ng
consi dered “substantially consunmated.” W reject that argunent,
requiring, as it does, that we blind ourselves to the many Pl an
provi sions that have been effectuated here.
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The Pl an Proponents argue that the only actions contenpl ated by
the Plan that remain are the “forward busi ness operations” of the
reorgani zed Hamersmth and paynent on the Note.

To unravel the Plan now would require reversal of each of
t hese transactions. Mst convincingly, the FDI C woul d be forced
to return the $500, 000, would likely be unable to reassert the
suit agai nst Debtor Reese, and has very likely lost its first
lien priority on the Reese honestead. Moreover, Susan Reese
woul d be unable to recover the $901,000, as it has al ready been
di sbursed to the FDIC and the adm nistrative professionals, and
the superpriority claimthat we are urged to give Ms. Reese in
its place is hardly the equivalent of cash. 1In sum all or
substantially all of the property contenplated by the Plan to be
transferred has been transferred; Debtor Reese has assuned the
busi ness and managenent of the reorgani zed Haommersmth and is
engagi ng in business activities in order to fund the Note secured
by the Hammersm th stock; and distribution under the Plan has, at
the very | east, been commenced, if not conpleted. Accordingly,
in the absence of a stay, we find that the Plan has been
substantially consunmated. See 11 U S.C. 8§ 1101(2) (1993); see

also U S. Brass Corp., 169 F.3d at 961 (“We find the transactions

that have taken place to date, the exchange of nutual releases,
t he di sbursenents al ready nade, and the general inplenentation of

the plan by all the involved parties evidence substanti al
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consummati on of the plan.”). As such, substantial consunmation
wei ghs against reviewing the nerits of the chall enged Pl an.

C. Effect on Third Parties or the Success of the Plan

Qur final inquiry is whether the requested relief would
affect the rights of third parties not before the court or the
success of the Plan. Wiile Advantage appears to argue that the
only relevant inquiry is the effect on third parties, we
recogni ze that the analysis of this factor has two di nensions:
(1) the effect on third parties or (2) the effect on the success

of the Pl an. See Berryman Prods., Inc., 159 F.3d at 945-46; see

al so Manges, 29 F.3d at 1039 (“whether the relief requested would

affect either the rights of parties not before the court or the
success of the plan” (enphasis added)). The Plan Proponents
argue that both of these dinensions are net in this case, and we
agr ee.

First, regarding the rights of third parties, the district
court found that the FDIC s interests would be irreparably
injured if the Plan was unwound. Moreover, pursuant to the Pl an
and by order of the bankruptcy court, Trustee Segner has since
di sbursed $400, 000 in paynents to the admi nistrative
prof essionals. These disbursenents occurred before a stay was in
pl ace and to reverse them woul d have a detrinental financial
effect on the FDI C and these adm nistrative professionals.

In addition, as discussed above, unw nding the Plan would

require, inter alia, the return of property and distributions,
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the reinstatenent of lawsuits dism ssed wth prejudice, and the
reattachnment of liens. It is unlikely that this court could
return the Debtor estates or the affected third parties to the
status quo as it existed before consunmation of the Plan. As
al luded to above, in his affidavit, Frank Deramus, General
Counsel for the FDIC, stated that, by releasing its lien on the
honmestead, the FDIC gave up its first lien priority. Deranus
contends that “it may not be able to nowregain its first lien
priority position.” Therefore, the FDDC will “not voluntarily
di sgorge the [$500,000] Paynent, and will only do so upon court
order.” Finally, the bankruptcy court, in determ ning whether to
grant a stay, found that “[i]t appears that if the stay is
granted there could be harmto the FDIC and the adm nistrative
claimants and M. Reese, and the feasibility of the plan w |l
decline with consequent harmto such other parties.”

Looking to the second di nension of the inquiry mandated by
Manges, we note that Advantage seeks to set aside the entire
Plan. The Plan Proponents assert that “the success of the Pl an
i s dependent upon the transactions which have taken place.” Al
of the acts that have occurred, e.g., execution of the Note, the
i nfusi on of $901,000 into the Plan by Susan Reese, the transfer
of the Lake Lewisville Property, and the execution of releases,
were all conditions to the Plan becom ng effective. To reverse

these transactions at such a |late date would result in “nothing
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| ess than a whol esal e anni hilation of the Plan.” Mnges, 29 F.3d
at 1043.

Moreover, the Plan was the result of extensive negotiations
between the Pl an Proponents and the FDI C, one of the Debtors’
principal creditors. Causing the FDIC to return the $500, 000
woul d nost |ikely unravel the entire Plan. Therefore, we
conclude that allow ng Advantage to set aside the Plan, would, by

definition, negatively inpact its success. See In re Block Shim

Dev. Co., 939 F.2d at 291 (“lIndeed, granting appellants the
relief they seek would not only jeopardi ze, but eviscerate, the
plan and thwart [the debtor’s] attenpts to reorganize.”).

Therefore, we conclude that this factor also weighs in favor
of di sm ssal

| V. CONCLUSI ON

For the foregoing reasons, we conclude that effective

judicial relief is no longer available to the parties and D SM SS

t he appeal as noot.
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