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Bef ore GARWOOD, W ENER, and CLEMENT,! Circuit Judges.
GARWOOD, Circuit Judge:?

Appel l ants Jeff P. Prostok (“Prostok”) and the NGC Asbestos
Di sease and Property Danmage Settlenent Trust (“the Trust”) filed
adversary actions in the bankruptcy court seeking a declaratory
judgnent that the fee-shifting provision in National Gypsum
Conpany's Chapter 11 reorgani zation plan would not apply to their
pendi ng suits against the officers and directors of National Gypsum
Conmpany (NGC) and their financial advisor. The bankruptcy court
granted declaratory judgnent in favor of the plaintiffs, but on
appeal the district court reversed. Prostok and the Trust now
appeal to this court. W affirmthe district court.

Backgr ound

NGC manufactures and supplies products and services to the
buil ding and construction nmarkets. Faced with liability from
asbestos | awsuits and debt froma m d-80s | everaged buyout, NGC and
its parent conpany Aancor Holdings, Inc. voluntarily filed for
Chapter 11 bankruptcy in 1990. The bankruptcy court approved the
debtor's proposed reorgani zation plan in 1993. This plan (and the

confirmati on order) contained | anguage that rel eased the officers

1Judge Edith Brown Clement participated by designation in the oral argument of this case as
a United States District Judge for the Eastern District of Louisana. Since that time she has been
appointed as a Fifth Circuit Judge.

*Pursuant to 5TH CIR. R.47.5 the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin5THCIR. R. 47.5.4.
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and directors of NGC and their agents and financial advisors from
liability for <certain good faith actions taken during the
reorgani zation. The reorgani zation plan also required that in any
| awsuit chall enging the good faith of those rel eased, the parties
woul d have to provide adequate assurance that the |osing party
woul d be able to pay the wwnner's attorney's fees. The bondhol ders
did not appeal the confirmation order, even though the plan had
been strenuously opposed by the conmttee representing the bond and
trade creditors.

We have tw ce before considered the NGC reorgani zation. See
In re National Gypsum Co., 118 F.3d 1056 (5th G r. 1997); In re
Nati onal Gypsum Co., 219 F.3d 478 (5th Gr. 2000). Thi s appea
does not concern those cases, but instead has its origin in a
subsequent lawsuit. In 1995, Prostok filed a class action | awsuit
in Texas state court representing the class of junior bondhol ders
against the officers and directors of NGC and their financial
advi sor during the reorganization, Donaldson, Lufkin & Jenrette
(“DLJ"). Prostok contended t he defendants breached their fiduciary
duty and commtted fraud because they concealed and failed to
disclose a planned reduction in workforce during the
reorgani zation; this reduction, Prostok alleged, would have
provided nore return to the junior bondhol ders by causing the
conpany to be val ued nore highly. The defendants asserted that the

fee-shifting provision of the reorganization plan applied to the



lawsuit and thus Prostok should be required to post bond to
guarantee that he would be able to pay their attorneys' fees if he
| ost.

In response, Prostok filed an adversary action in the
bankruptcy court seeking a declaratory judgnent that the fee-
shifting provision of the plan did not apply to his | awsuit. The
state court defendants counterclained for declaratory judgnent,
generally alleging that Prostok's claim was precluded by res
judicata and collateral estoppel. In 1996, the bankruptcy court
affirmed the finality of the reorganization plan but declined to
consi der any of the declaratory judgnent actions. On appeal in
1997, the district court likewse affirmed the finality of the Plan
but remanded to the bankruptcy court for further consideration of
the declaratory judgnents. The Trust, which I|iquidates and
resol ves asbestos clains against NGC, then asked for expedited
consideration of the Prostok declaratory judgnent because it was
contenplating an action simlar to Prostok's. The bankruptcy
court declined to expedite the decision, and the Trust filed its

conpl aint as an adversary action in the bankruptcy court in 1997.

On remand in 1998, the bankruptcy court addressed both Prost ok
and the Trust's notions. The court declared that the fee-shifting
| anguage did not apply to their suits. After sone consideration,

the bankruptcy court subsequently chose to abstain from the



defendants’ counterclains in favor the ongoing state court
proceedi ng. Thus, in May 1998 t he bankruptcy court reiterated the
declaratory judgnent in favor of the plaintiffs that the fee-
shifting provision did not apply to their suits, awarded final
judgnent to that effect, and admnistratively closed the case.

In April 1999, the state court granted the defendants' notion
for sunmary judgnent agai nst Prostok. |In Cctober 2000, the United
States District Court for the Northern District of Texas reversed
t he bankruptcy court's decision and held that the suits by Prostok
and the Trust were subject to the fee-shifting | anguage. Prostok
and the Trust now appeal that decision to this Court. Since that
appeal, both the Trust and Prostok have settled wth DLJ and this
court has dism ssed DLJ fromthis appeal.

Di scussi on
This Court Has Jurisdiction

We requested the parties to provide further briefing as to
whet her the bankruptcy court's order was final for purposes of
appeal under 28 U. S.C. 8 158(d), citing the concerns raised in In
re Aegis Specialty Marketing Inc. of Ala., 68 F.3d 919 (5th GCr.
1995). W are persuaded that we have jurisdiction. The district
court remanded to the bankruptcy court, which then di sposed of the
def endants’ counterclains by abstaining inrespect tothemin favor
of the ongoing state court proceedings. W are persuaded that the

bankruptcy court’s orders in connection with the abstention had the



effect of investing its judgnent concerning the fee-shifting
provision with the requisite section 158(d) finality. See Minich
Anmeri can Reinsurance Co. v. Crawford, 141 F.3d 585, 589 (5th Gr.
1998) . Because this situation does not present the finality
concerns at issue in Aegis, we agree with the district court that
t he bankruptcy court's decision was final and t hus appeal abl e under
28 U.S.C. § 158(d).
1. The Fee-Shifting Language Applies to the Appellants' Suits
The parties call upon us to decide the neaning of paragraph
fifty of the bankruptcy reorganization order. This passage reads
as foll ows:

Exonerati on and Reliance. Pursuant to Section 5.22 of the
Plan and provided that the respective affiliates, officers,

directors, sharehol ders, nenbers, representatives (including
the Legal Representative), attorneys, financial advisors, and
agents of the Debtors, Reorganized NGC, New NGC, the Lega

Representative, and the Oficial Commttees act in good faith,
they shall not be liable to any Claimant or other party with
respect to any action, forbearance from action, decision, or
exercise of discretion taken during the period from the
Petition Date to the Effective Date in connection with: (a)
the operation of the Debtors, the Debtors’ Subsidiaries, New
NGC, or Reorgani zed NGC, (b) the inplenentation of any of the
transactions provided for, or contenplated in, the Plan or the
Pl an Docunents, including the Assets Sale pursuant to the
Assets Purchase Agreenent, the NGC Asbestos Settlenent Fund
pursuant to t he NGC Asbestos Settl enment Fund Docunents; or (c)
the admnistration of the Plan or the assets and property
(including any Cash distributed to the daimnts holding
Clains which are classified in NGC Cass 3) to be distributed
pursuant to the Plan and the Plan Docunents other than for
w llful msconduct or gross negligence. The Debtors,
Reor gani zed NGC, New NGC, the O ficial Commttees, the Legal
Representative, and their respective affiliates, officers,
directors, sharehol ders, nenbers, representatives, attorneys,
financial advisors, and agents may rely upon the opinions of
counsel, certified public accountants, and other experts or
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prof essi onal s enpl oyed by the Debtors, Reorganized NGC, New
NGC, the Oficial Conmttees, and the Legal Representative,
respectively, and such reliance shall presunptively establish
good faith. In any action, suit or proceeding by any
Cl ai mant, Interesthol der or other party ininterest contesting
any action by, or non-action of, Debtors, Reorgani zed NGC, New
NGC, the Oficial Conmttees, the Legal Representative, or
their respective affiliates, of ficers, di rectors,
shar ehol ders, nenbers, representatives, attorneys, financial
advisors, and agents as not being in good faith, the
reasonabl e attorneys' fees and costs of the prevailing party
shal|l be paid by the |osing party and as a condition of going
forward with such action, suit, or proceeding at the outset
thereof, all parties thereto shall be required to provide
appropriate proof and assurances of their capacity to make
such paynents of reasonable attorneys’ fees and costs in the
event they fail to prevail.

The first sentence of this passage (the “rel ease provision”)
rel eases the debtor parties® fromliability for certain actions
taken in good faith during the period between the petition for
bankruptcy and the effective date of the proposed plan, with the
caveat that wllful msconduct and gross negligence are never
rel eased. The third sentence (the “fee-shifting provision”)
applies to any lawsuit by an interestholder* asserting a |ack of
good faith in any action by the debtor parties, and requires the
losing party to pay the winner's attorneys' fees. Under this

provision, all parties nust provide assurance they will be able to

® Wwll usethetitle “debtor parties” to refer to the group
described in the order as “the respective affiliates, officers,
directors, sharehol ders, nenbers, representatives (including the
Legal Representative), attorneys, financial advisors, and agents of
the Debtors, Reorganized NGC, New NGC, the Legal Representative
and the O ficial Commttees.”

“* W wll usethetitle “interestholder” torefer to the group
described in the Plan and order as “C aimnt, |nterestholder or
other party in interest.”



pay those fees in the event their suit fails.

The bankruptcy and district courts disagreed on the proper
interpretation of these two sentences. The bankruptcy court began
its opinion by recognizing that the fee-shifting provision was
final and binding on the parties, but opined that it “my have
entered the order adopting the fee-shifting provision in error”,
citing Ashland Chemcal, Inc. v. Barco, Inc., 123 F.3d 261 (5th
Cr. 1997), noted that “Congress has not expressly authorized the
fee-shifting provision” and concluded that therefore “the court
must construe and apply it narrowy.” The court also stated in
this respect “considering that this fee-shifting provision violates
public policy, the court holds that it does not apply to clains
based on gross negligence or willful msconduct relating to the
confirmati on process.” Having thus restricted its view, the
bankruptcy court held that the fee-shifting provision only applied
to suits chall enging those actions within the limted scope of the
earlier release provision. Under this interpretation, therefore,
alitigant triggers the fee-shifting provision only if he asserts
bad faith in the operation, inplenentation or admnistration of
NGC, yet at the sanme tinme avoids any allegation of wllful
m sconduct or gross negligence. The bankruptcy court then found
that the plaintiffs' suits would not come within the fee-shifting
provision for two reasons: the suits involved all egations of gross

negligence and the suits concerned actions relating to the



confirmati on process and not the three categories of actions |isted
in the rel ease provision

On appeal, the district court reversed. The district court
began by finding that there was no reason to narrow y construe the
fee-shifting provision because Ashland Chem cal did not apply and
there was no public policy against fee-shifting provisions in
specific case orders. Moreover, the district court held that
Republic Supply Co. v. Shoaf, 815 F.2d 1046 (5th Gr. 1987)
required it to enforce the reorgani zation plan even if the plan's
provi si ons exceed the powers set forth in the Bankruptcy Code. The
district court held that the fee-shifting provision was not
cotermnous with the release provision. Under this reading, the
fee-shifting provision applies to any | awsuit by an interesthol der
that can be characterized as a challenge to the good faith of the
debtor parties' actions in relation to the bankruptcy. The
district court then found that the plaintiffs' suits could be
characterized as such, adding in the alternative that the suits
chal | enged the “operation” of NGC and thus should cone within even
t he bankruptcy court's reading of the fee-shifting | anguage.

Prostok and the Trust appeal fromthe decision of the district
court, arguing that the bankruptcy court nmade the correct
interpretation of the | anguage at issue. NGC and the O ficers and
Directors urge us to affirm For the reasons expl ai ned bel ow, we

agree with the district court.
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A.  The Standard of Review

We first turn to the proper standard of review to be applied
in this case. The legal principles at work were set forth in an
earlier National Gypsum deci sion:

[We should review de novo the purely legal issues--e.g., the

effect of the docunents on NewNGC s liability for Unknown

Cl ai ns--but shoul d defer to the bankruptcy court's reasonabl e

resolution of any anbiguities in those docunents. Because

New-NGC is correct that the bankruptcy court's wultinmate

determ nation of the neaning of the Plan and Confirmation

Order is a legal one, however, the docunents nust truly be

anbi guous, even in |ight of other docunents in the record,

before we will defer. In re National Gypsum Co., 219 F.3d

478, 484 (5th Cr. 2000).
Stated another way, we review the plan de novo for “true”
anbiguity, and if we find the | anguage “truly . . . anbiguous” we
then normally defer to the bankruptcy court's interpretation of
t hat | anguage.

B. There Is No Reason To Construe The Plan Narrowy

The bankruptcy court did not determne that the fee-shifting
provi si on was anbi guous. Nor did it expressly or inferentially
rely to any extent onits own intention or understandi ng respecting
t hat provision when it approved the Plan or on its understandi ng of
the then intentions of any of the parties in that regard or onits
general famliarity wth the NGC bankruptcy. Rat her, the
bankruptcy court determned, in 1998, that the 1993 fee-shifting
provision “violates public policy” and that the court had |ikely

commtted legal error in adopting it in 1993, and that therefore

the provision “nust” be construed and applied “narrowy”. These
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| egal concl usions were based on this Court’s 1997 deci si on Ashl and
Chem cal . We hold, however, that the bankruptcy court erred in
t hose | egal conclusions.?®

Ashl and Chem cal shoul d be di stingui shed, however. That case
concerned a local rule contained in the Eastern District of Texas's
Cvil Justice Expense and Delay Reduction Plan that altered the
traditional “American Rule” for all future civil cases in the
district by shifting the responsibility for fees onto the |o0sing
party in certain circunstances depending on the outcone of the
case. See id. at 262. We began by exam ning Al eyska Pipeline
Service Co. v. Wlderness Society, 95 S.Ct. 1612 (1975) and its
progeny and noted that “these cases stand for the proposition that
substantive departures fromthe Anerican rule and its traditional
exceptions nust be authorized by Congress.” 1d. at 264. W found
t hat because the fee-shifting rule was based on the outcone of the
case and was inposed generally on all future cases, it was indeed
a substantive departure that required Congressional authorization.
ld. at 265.

W do not reach the sane conclusion here, however. The
narrow scope of the fee-shifting provision is not the sort of

broad, generally applicable, “substantive departure” at issue in

°Cf. In Re Mercer, 246 F.3d 391, 402 (5th Cir. 2001) (“the clear error standard does not
apply to findings of fact resulting from application of anincorrect legal standard”); Merritt-Campbell
Inc. v. RXP Production Inc., 164 F.3d 957, 961 (5th Cir. 1999) (trial court’ sfinding accepted “unless
clearly erroneous or influenced by an incorrect view of the law”).
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Ashl and Chem cal, but is instead i nposed by a specific order in one
pendi ng case on a specific group of parties to that case in one
narrow circunstance. Furthernore, a fee-shifting provision in a
reorgani zation plan resenbles the traditional exceptions to the
“American Rule” far nore than the substantive provisions criticized
in Ashl and Chemical. Parties may circunvent the “Anmerican Rul e” by
contracting otherw se. See, e.g., Bank One, Texas, N A v. Taylor,
970 F.2d 16, 35 (5th Cr. 1992). W recognize that a
reorgani zation plan |acks sonme of the characteristics of the
classic contract, but we also note that such plans “should be
construed basically as a contract.” In re Stratford of Texas,
Inc., 635 F.2d 365 (5th Gr. 1981). Accordingly we find the fee-
shifting | anguage does not violate the restrictions set forth in
Ashl and Chem cal .

| ndeed, we believe that this circuit's case | aw conpels us to
enforce the order as witten. In Shoaf, we held that a
reorgani zati on plan no | onger subject to chal |l enge by appeal should
be enforced as witten even though it arguably violated a general
provi sion of the Bankruptcy Code that discharge of a debtor does
not affect the liability of others for the debtor’s debts. 1d. 815
F.2d at 1050. The bondhol ders of National Gypsum did not appeal
the bankruptcy plan, and the Plan doesn't violate the statutory
terms of the Bankruptcy Code. W nust therefore enforce the terns

of the plan against them The Trust contends that the district
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court's reading of the plan was unpredictabl e whereas Shoaf dealt
with a predictable challenge that could have been easily asserted
on appeal. We disagree; the possibility that the fee-shifting
| anguage would be applied to “any [suit] by any [d ainmant]
contesting any action by, or non-action of, [the debtor parties] as
not being in good faith” was apparent on the face of the docunent
and well wthin the power of the bondholders to challenge on
appeal .

C. There Is No Ambiguity In The Pl an

We find no anbiguity in the statenent “[i]n any [suit] by any
[ aimant] contesting any action by, or non-action of, [the debtor
parties] as not being in good faith.” By its plain terns, the fee-
shifting provision unanbi guously applies to any and all suits in
whi ch an interesthol der alleges a | ack of good faith by the debtor
parties in relation to the bankruptcy. The fee-shifting |anguage
sinply does not restrict the types of activities to which it
applies, even though the repetition of term nol ogy throughout the
par agraph strongly suggests that the drafters woul d have reiterated
any applicable restrictions. Instead, the plan states that fee-
shifting wll be inposed on any suit by an interestholder
contesting any action by the debtor parties as | acking good faith.
W also note that the bankruptcy court reasoned that its
interpretation cane fromreadi ng paragraph 50 “as a whole,” but in

our view that only highlights the contrasts between the two

14



sent ences. The broad scope of the words “any suit” by “any
Claimant” challenging “any action” lie in stark contrast to the
limtations set forth in the rel ease | anguage.

The appel | ants advance vari ous argunents why the scope of the
fee-shifting provision should be narrowed to match the rel ease
provi sion, but we are not persuaded. The appellants first argue
that the use of the phrase “good faith” in both provisions requires
them to be read identically, but we reject their fallacious
reasoni ng. The rel ease provi sion does not purport to define “good
faith,” but rather incorporates that concept as one boundary of the
rel ease afforded the debtor parties. That is, the rel ease | anguage
only purports to release the debtor parties fromliability when
they (1) act in good faith, (2) act with regard to the three stated
categories, and (3) act wthout wllful msconduct or gross
negligence. Itens (2) and (3) do not narrow the concept of “good
faith,” they narrow the scope of the release. In contrast, the
fee-shifting | anguage enconpasses all cases alleging a |ack of
“good faith” without being further narrowed by itens (2) and (3)
above. The concept of “good faith” remains constant in both
provisions. W thus find no reason to read the limtations of one
sentence into the other nerely because they use the sane,
i ndependently stated concept.

The appellants also claimthat absurd results arise fromthe

district court's clear reading of the Plan |[|anguage. These
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allegations arise from strained readings of the text, however,

because the fee-shifting language is limted in ways the appellants
do not admt. First, fee-shifting only applies to suits that

all ege a lack of good faith, which Black's defines inter alia as
“honesty in belief or purpose,” “faithfulness to one's duty or

obligation,” and “absence of intent to defraud or to seek
unconsci onabl e advant age.” BLACK sLAwWDICTIONARY (7th ed. 1999). The
fee-shifting provision thus applies only to cases alleging such
t hi ngs as di shonesty, fraud, breach of fiduciary duty and deceit.

This [imtation negates Prostok's attenpt to argue that autonobile
accidents would fall wthin the scope of the fee-shifting
provi si on. Second, the fee-shifting provision only applies to
those parties to the NGC bankruptcy who are carefully enunerated in
the Pl an. The provision's scope therefore cannot go beyond the
scope of the bankruptcy and reorganization. Prost ok argues
hypot hetically that the appellee's reading of this provision would
require himto post bond before suing NGC s general counsel for an
i nstance of slander unrelated to NGC business, but this is again a
strained interpretation. The Plan limts the possible plaintiffs
and defendants to the parties enneshed in the National Gypsum
reorgani zati on, thereby denonstrating that the only reasonable
interpretation of the fee-shifting provision is that it only

applies to lawsuits against the officers and advisors in their

capacities as such in relation to the NGC bankruptcy. Prostok's
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hypot hetical fails to take this limtation into account, and we
concl ude that applying the Plan | anguage as witten does not give
rise to absurd results.

We can find no anbiguity in the fee-shifting provision, and
thus we will enforce it as witten with no deference to the
bankruptcy court's interpretation.

I11. The Fee-Shifting Provision Applies to The Appellants' Suits

Havi ng det er m ned t hat t he fee-shifting provi si on
unanbi guously applies to any suit by an interesthol der asserting
that any action by any of the debtor parties (in their capacities
as such and in relation to the NGC bankruptcy) |acked good faith,
we turn to the question of whether the suits by Prostok and the
Trust come within the scope of that provision. W conclude that
t hey do.

The district court stated that the allegations of gross
negligence and intentional m sdeeds “necessarily translate into
| ack of good faith.” Appellants argue that this statenent renders
the final condition of the release provision redundant. The
rel ease provision only protects actions taken in good faith. Yet,
the rel ease provision then goes on to nake clear that actions that
are “w |1 ful m sconduct or gross negligence” will not be protected.
Appel l ants argue that unless the drafters of the reorganization
plan (and, by extension, the bankruptcy court in drafting the

order) intended this later limtation to be a needl ess redundancy,
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t hey nust have contenplated that sone actions taken in good faith
m ght also be characterized as “wllful msconduct or gross
negligence.”® Thus, it is clainmed that the Plan distinguishes
t hese concepts fromgood faith, and thus an allegation of wllful
m sconduct or gross negligence cannot al ways automatically trigger
the fee-shifting provision. However, a nore reasonabl e readi ng of
the release provision in this respect is that its “wllful
m sconduct or gross negligence” |anguage is not any sort of a
negative definition of “in good faith”, but is rather nerely
i ntended to forecl ose possi bl e argunent that a gi ven action, though
properly found to constitute wllful m sconduct or gross
negl i gence, was neverthel ess rel eased because it was taken “i n good
faith.”

Appel l ants also claimthat the fee-shifting provision cannot
apply tow Il ful m sconduct or gross negligence because those itens
were not specifically 1isted. We disagree; the fee-shifting
provision applies to all cases alleging a lack of good faith
regardless of what other I|abels mght also be applied. A
conparison is helpful in making this distinction. The rel ease

provision begins with the scope of “good faith” and then is

narrowed through successive |limtations |ike the exclusion of
“W Il ful msconduct” and “gross negligence.” In contrast, the fee-
® This possibility, while slender, is not unprecedented.

Nati onal Gypsumcorrectly points out that TeEx. GQv. Prac. & REM Cobe
8§ 74.001(a) protects actions taken in good faith that are not
“Wlfully or wantonly negligent.”
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shifting provision begins with the scope of “lack of good faith”
and then is not further narrowed. This indicates that the only
relevant question is whether the suits can be characterized as
alleging a “lack of good faith;” while “wllful msconduct and
gross negligence” may overlap with (or remain i ndependent of) “good
faith,” those concepts are sinply irrel evant.

Regar dl ess of whether the allegations in the Prostok and Trust
suits mght also be characterized as “w |l ful m sconduct or gross
negligence,” we find that the suits are replete with accusations
that the defendants acted in bad faith. The petitions contain
all egations of msrepresentation including an assertion that the
def endants nade these representations “in bad faith with no intent
to act in accordance with the representations.” (enphasis added).
Both plaintiffs also alleged fraud and breach of fiduciary duty
arising out of “providing false, msleading or inconplete
i nformation.” The Trust also alleges the defendants committed
“actual . . . fraud” by intentional “m srepresentations” and by
failing to “disclose” the possible cost savings —- assertions
enconpassi ng the dishonesty antithetical to good faith. These
assertions of actual fraud, deceit, falsehood and betrayal of
fiduciary trust necessarily challenge the good faith of the
def endant s. | ndeed, the very foundation of the appellants’
lawsuits is a fundanental |ack of good faith by the defendants,

both in their particular allegations of conduct and in their
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theories of legal liability. W therefore have no troubl e hol ding
that these lawsuits “contest[] any action by, or non-action of,
[the debtor parties] as not being in good faith”, and we affirmthe
district court.

| V. The Lawsuits Challenge Bad Faith in the Operation of the
Debt or s

We need not rely solely on our own interpretation of the Pl an
| anguage. W al so conclude that the appellants' lawsuits allege
that the defendants |acked good faith in the operation of the
debt or conpanies. This places the appellants wi thin the bankruptcy
court's restricted interpretation of the fee-shifting provision,
and provides a separate ground for affirmng the district court's
opi ni on.

The first of the three protected categories in the rel ease
provi sion reads as foll ows:

...they shall not be liable to any Cainmant or other party

Wi th respect to any action, forbearance fromaction, deci sion,

or exercise of discretion taken during the period from the

Petition Date to the Effective Date in connection with: (a)

the operation of the Debtors, the Debtors’ Subsidiaries, New

NGC, or Reorgani zed NGC . :

Appel l ants characterize the “operation” of National Gypsumas
t he manufacture and sal e of gypsumwal | board, excl usive of actions
relating to the reorgani zation and bankruptcy. The bankruptcy
court simlarly distinguished between the reorgani zation and the

day-t o-day business of the conpany. This interpretation cannot

stand once the details of this provision are carefully exam ned,
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however. The clause applies to both the debtors and “Reorgani zed
NGC.” The clause is |imted, though, to the tine frame stretching
fromthe filing of the bankruptcy petition to the adoption of the
reorgani zati on pl an. Because the reorgani zed NGC does not exi st
until the reorganization plan is adopted, the only way the
def endants coul d “operate” the reorgani zed NGC woul d be t hrough t he
bankruptcy and reorganizati on process. Any ot her reading woul d
render the addition of “Reorganized NGC' nere surplusage. W
therefore reject the appellants' clains that the concept of
“operation” cannot include actions related to the bankruptcy and
reorgani zati on process. The al | egati ons of fraud,
m srepresentati on and breach of fiduciary duty contained in their
lawsuits fall within the scope of the rel ease provision, and thus
the fee-shifting provision (even as interpreted by the bankruptcy
court) would apply to the appell ants.

Mor eover, both appellants have challenged actions that are
squarely within even their own understanding of the concept of
“operation.” They argue that the defendants did a poor job of
running National Gypsum because they failed to “ascertain” a
possible $30 million cost savings froma reduction in force. The
Trust went so far as to call this failure “gross negligence.” This
all egation clearly enconpasses the day-to-day operations that the
appellants claimis the proper scope of the rel ease provision.

This second-guessing of NGC nmanagenent's business judgnent
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necessarily inplicates the release provision's protections for
“operation.” We therefore find that even under the bankruptcy
court’s erroneously restrictive readi ng of the reorgani zation pl an,
in which the fee-shifting provision is |imted to non-bankruptcy
activity described in the release provision, the appellants are
still bound by the fee-shifting provision.
Concl usi on

We hold that the Prostok and Trust lawsuits fall wthin the
fee-shifting provision. The decision of the district court is
t herefore

AFFI RVED.
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