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W EUGENE DAVIS, Circuit Judge:”
Karen G| lum sued her brother, Randolph GIlum on various
causes of action arising out of their conplicated business
relationship. After a trial held in the bankruptcy court, a jury

found t hat Randol ph had converted $375,000 i n cash and $1.1 m | lion

"Pursuant to 5th Gr. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



i n accounts receivabl e bel onging to Pioneer |nmagi ng and D agnosi s,
Ltd. (“Pioneer”), a partnership between the two siblings. The
district court subsequently affirmed these findings. Randol ph now
appeals, principally contesting the sufficiency of the evidence
supporting the two conversion findings by the jury. Because the
evidence was sufficient to sustain only one of the conversion
findings by the jury, we vacate the judgnment of the district court
and remand this case for further proceedi ngs.
| .

Kar en and Randol ph are both doctors with practices in northern
Texas. Successful in practice, each was also involved in other
busi ness ventures. |In particular, Karen gave Randol ph $20, 000 for
a half interest in Texas Summtt Corporation (“TSC’). TSC was
i nvol ved in a nunber of businesses operated by Randol ph, including
construction and real estate. Though Karen bought a half interest
in TSC, she owned no TSC stock of any kind. Rather, she relied on
her brother’s prom se that she had a claimto half of TSC s equity.

In 1991 the two siblings forned Pioneer as part of a plan to
transfer half of TSC s stock to Karen. Pi oneer, a partnershinp,
provided imaging and diagnostic services to plaintiffs in
connection with their personal injury |lawsuits. Pi oneer was
capitalized primarily with I oans fromTSC and | eased t he equi pnent
used in its business. Karen owned 99% of TSC and Randol ph the
other 1% The two siblings intended to expand Pioneer’s business
and then nerge it with TSC They thought that this plan woul d
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allowthemto avoid the substantial gift taxes Randol ph woul d i ncur
if he sinply gave half of TSC s stock to Karen

In 1994 Randol ph nmade a nunber of paynents to Karen. The
nature and purpose of these paynents was disputed by the two
siblings. The jury determ ned that Randol ph | ent Karen $600, 000
and that he paid her $1.5 mllion for half of Pioneer’s accounts
receivable.! At the tinme Randol ph nade t hese paynents, Pioneer had
$2.4 mllion of accounts receivable on its balance sheet. At the
sane tine Randol ph nade these paynents in 1994, he--with Karen's
consent - -al so began control ling the operations of Pioneer.? He did
so until he purchased all of Karen's interest in Pioneer in 1996.
The total consideration Karen received in 1996 was a nom nal anount
of noney and rel ease of guarantees of Pioneer’s indebtedness.

I n 1997 Karen sued Randol ph and several other parties in Texas
state court, asserting various causes of action. After Karen filed
for bankruptcy, she renoved the case to the bankruptcy court. The
bankruptcy court ultimately tried three of Karen’s causes of action
agai nst Randol ph to a jury. On the first cause of action, for
breach of contract, the jury found that whil e Randol ph had prom sed

to give half of the equity of TSC to Karen, he did not breach that

'Randol ph al so nade a paynent to Karen of $110,000 at this
time. The jury found that this paynent was not a | oan to Karen by
Randol ph. O herw se, the nature of the paynent is unclear

“The record is in fact unclear as to who controlled Pioneer’s
operations before 1994. Regardl ess, the parties do not dispute
t hat Randol ph control | ed Pi oneer’s operations after his paynents to
Karen in 1994.
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prom se. On the second cause of action, for breach of fiduciary
duty, the jury found that whil e Randol ph had breached the fiduciary
duty he owed Karen with respect to Pioneer, Karen was not damaged
by that breach. On the third cause of action, for conversion, the
jury found that Randol ph had converted $375,000 in cash and $1.1
mllion in accounts receivable belonging to Pioneer. The jury
found that Karen incurred danages of $1.475 million as a result of
t he conversions by Randol ph. The jury also found that Karen sold
her interest in Pioneer on March 20, 1996, and that she knew or
shoul d have known of the conversion of assets by Randol ph on that
sane date. After denying Randolph’s notions for judgnent as a
matter of law and for a new trial, the bankruptcy court entered
judgrment for Karen for $875,000 plus interest and costs. The
bankruptcy court determ ned this anpbunt by subtracting the $600, 000
Karen still owed Randol ph fromthe jury’'s damage findi ng of $1.475
mllion.

Randol ph appeal ed the judgnent of the bankruptcy court to the
district court. The district court affirnmed the judgnent of the
bankruptcy court in all respects, finding in particular that there
was sufficient evidence to support the jury's findings that
Randol ph converted both cash and accounts receivabl e belonging to
Pi oneer.

Randol ph now appeals the judgnent of the district court,
rai sing four issues. Randolph argues, 1) that Karen nay not sue
for conversion of Pioneer’s assets when she knew or should have
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known of that conversion on the sane day she sold her interest in
Pi oneer to Randol ph, 2) that the claimfor conversion of Pioneer’s
assets nust be asserted by Pioneer and Karen nmay not assert this
claim on behalf of Pioneer against Randol ph, 3) that there is
i nsufficient evidence in the record to showthat Randol ph converted
Pioneer’s cash, and 4) that there is insufficient evidence in the
record to show that Randolph converted Pioneer’s accounts
recei vabl e.
1.
A
We begin with the first two i ssues advanced by Randol ph. The
record reflects that Randolph did not raise either issue in the
bankruptcy court. “It is well established that we do not consider
argunents or clainms not presented to the bankruptcy court.” In Re
Glchrist, 891 F.2d 559, 561 (5th Cr. 1990); see also In Re

Fairchild Aircraft Corp., 6 F.3d 1119, 1128 (5th Cr. 1993). As

such, we wll not pass on the nerits of either of the first two
i ssues raised by Randol ph.
B

W turn next to Randol ph’s argunment that Karen presented
insufficient evidence to support the jury's finding that he
converted cash belonging to Pioneer. W reviewthe sufficiency of
evi dence de novo, reviewing all the evidence in the record w t hout
maki ng determ nations about credibility or the weight of the

evi dence. Serna v. Gty of San Antonio, 244 F.3d 479, 481 (5th

-5-



Cr. 2001).

Texas | aw recogni zes an action for conversion of cash, so | ong
as the cash is identifiable as a distinct chattel and the
conversion action is not sinply an action for paynent of a debt.

Estate of Townes v. Townes, 867 S.W2d 414, 419 (Tex. App. -

Houston [14th Dist.] 1993, wit denied). Oherw se the el enents of
the action are the sane as they would be with other persona
property - nanely, wongful exercise of dom nion or control over
another’s property in denial or inconsistent with the rights of
others in that property. |d.

In this case, Karen established that Randol ph controlled the
affairs of Pioneer. She al so produced four checks with a tota
val ue of $375,000 that Randol ph had Pioneer issue to him \Wen
Randol ph had t hese checks i ssued, Karen still owned 99%of Pi oneer.
Though there was conflicting evidence onthis point, the jury could
have concl uded t hat Randol ph was not entitled to any distributions
of cash from Pioneer. As such, the evidence was sufficient to
support the jury's findings that Randol ph converted $375,000 in

cash bel onging to Pioneer.

C.

We turn finally to the sufficiency of the evidence supporting

the jury’ s finding that Randol ph converted $1.1 mllion in accounts
recei vabl e belonging to Pioneer. To establish her case, Karen
relied on three facts: 1) that Pioneer had $2.4 million in accounts
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recei vabl e when Randol ph assuned nanagenent of Pioneer in 1994, 2)
Pi oneer collected about $2.1 mllion between 1994, when Randol ph
assunmed control of the business, and 1996, when Karen sold her
interest to him and 3) Karen never received any proceeds fromthe
accounts and the busi ness was worthl ess when she sold her interest
in 1996. Karen argues that these facts are sufficient to support
the jury' s finding concerning Randol ph’s conversion of accounts
recei vable. W disagree.

Randol ph is correct that these facts are insufficient to
support a finding that he converted Pioneer’s accounts receivable.
Texas law places the burden on Karen to show that Randol ph

wrongfully exercised dom nion or control over Pioneer’s accounts

recei vabl e. Villarreal v. Mdreno, 650 S.W2d 191, 192 (Tex. App.
- San Antonio 1983, no wit). Karen was required to prove nore
t han that Randol ph, who controll ed Pioneer’s business operations
with Karen’s consent, collected its accounts receivable. She was
required to prove that Randol ph wongfully exercised control over
those accounts--that is contrary to the rights of Pioneer and
Kar en.

Pi oneer was an operating business wth substantial
liabilities. The record reflects that Pioneer had no paid in
capital and had trouble making its |ease paynents on several
occasi ons. There is no evidence in the record to suggest that
collections on Pioneer’s accounts were not paid over to its
creditors in the normal course of business. Karen presented no
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evi dence that Randol ph took the proceeds of the accounts for his
own use or for any other wongful use. That Karen received a
nom nal anmount for her interest in Pioneer in 1996 and that she
never received proceeds from any of Pioneer’s accounts is
irrelevant.® Karen had no claim on Pioneer’s accounts. As an
owner of Pioneer, she was only entitled to proceeds fromPi oneer’s
accounts and other assets to the extent they exceeded Pioneer’s
liabilities. Karen produced no evidence that Pioneer’s assets,
including the collection fromits accounts recei vable, exceeded its
liabilities.

In sum except for the cash paynents Pioneer made to Randol ph
di scussed above, Karen produced no evi dence that Randol ph used any
of the proceeds fromPioneer’s business (including collection from
accounts receivable) for any purpose other than to pay Pioneer’s
| egiti mate expenses. Accordi ngly, Karen produced insufficient
evidence to support the jury’'s finding that Randol ph converted
Pi oneer’ s accounts receivabl e.

L1,

The evidence produced at trial was sufficient to show only
that Randol ph converted <cash, and not accounts receivable,
bel onging to Pioneer. W therefore vacate that part of the
judgnent that represents Karen’s recovery on the accounts

recei vabl e. Because we are uncertain howthis nodification of the

%Karen recei ved consi derable value in the formof rel eases of
her guarantees of Pioneer’s indebtedness.
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judgnment will affect Karen’s bankruptcy proceedi ng, we VACATE the
judgnment of the bankruptcy court and REMAND this case to the
bankruptcy court for further proceedings consistent with this
opi ni on.

VACATED AND REMANDED.



