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PER CURI AM *

Terry Hanpsten chal |l enges his sentence, followng his guilty-
pl ea conviction for being a felon in possession of a firearm in
violation of 18 U S. C 8§ 922(9g)(1). Hanpsten contends, for the
first tinme on appeal: the district court erred by relying on the
unsupported assertions of the probation officer and t he Governnent
in finding the offense involved eight to 12 firearns and a
destructive device; and the nunmber of firearns attributed to him

and his all eged possessi on of an expl osi ve device, were el enents of

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



the offense rather than sentencing factors and thus should have
been included in the indictnent and proved beyond a reasonable
doubt .

O course, Hanpsten did not raise these issues in district
court, we reviewonly for plainerror. See, e.g., United States v.
dano, 507 U S 725, 731 (1993). In order to satisfy this
standard, there nust be an error that is plain, clear, or obvious,
and that affects a substantial right of the defendant. |1d. at 734.
If these factors are net, we, in our discretion, may correct the
error if it seriously affects the fairness, integrity, or public
reputation of the judicial proceeding. |I|d. at 736.

Al t hough t he Governnent bore the burden of persuasioninthis
matter, Hanpsten submtted no evidence to the district court to
rebut the factual findings of the presentence report (PSR). See
United States v. Angul o, 927 F.2d 202, 205 (5th Gr. 1991); United
States v. Alfaro, 919 F.2d 962, 966 (5th Cr. 1990). A sentencing
court is not bound by the parties’ witten stipulation of facts,
but may, with the aid of the PSR, “determne the facts relevant to
sent enci ng.” See U S.S.G 8§ 6Bl1.4(d), p.s.; United States v.
Garcia, 902 F.2d 324, 326-27 (5th Cr. 1990).

Concerning the second issue, a fact used in sentencing that
does not increase a penalty beyond the statutory naxi mum need not
be alleged in the indictnent and proved to a jury beyond a
reasonabl e doubt. United States v. Keith, 230 F.3d 784, 787 (5th
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Cr. 2000), petition for cert. filed (U S. 16 Jan. 2001) (No. 00-
8077).
Hanpsten has not denonstrated error, plain or otherw se.
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