UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 00-10447

CONTI NENTAL CASUALTY COVPANY; AMERI CAN CASUALTY
CO. OF READI NG PENNSYLVANI A,

Pl ai ntiffs-Appellees,

VERSUS

C. Bl LL PAREDES; ET AL.,
Def endant s,

RI CHARD F. TOUSSAI NT; GARY W KETTER,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:98-CV-1395-0Q
February 20, 2001
Before POLI TZ, DeMOSS, and STEWART, Circuit Judges.

PER CURI AM *
Def endant s- Appel | ants Richard F. Toussaint and Gary W Ketter
(collectively *“appellants”) appeal the district court’s order

granting Plaintiffs-Appellees Continental Casualty  Conpany

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



(“Continental”) and Anerican Casualty Conpany of Reading,
Pennsyl vania’s (“Anerican”) (collectively “appellees”) notion for
summary judgnent seeking enforcenment of a witten indemity
agreenent to recover from the appellants for |osses, costs,
expenses, and fees incurred as a result of having issued certain
surety bonds on behalf of Parsons Systens Engineers, Inc.
(“Parsons”).

Par sons sought surety bonds fromthe appell ees with respect to
various construction projects throughout the United States. In
connection with those bonds, the appellants executed a General
Agreenment of Indemity (“Agreenent”) with the appell ees, agreeing
to indemify the appellees in case of default by Parsons.
Subsequent |y, the appell ees i ssued several bonds nam ng Parsons as
principal . The obligees of those bonds included the Texas
Uilities Conpany (“TUC’), the State of Arkansas, Hanson El ectri c,
the Jacksonville Suburban Uilities Corporation, and the Little
Rock Wastewater Utility District (“LRAW).

The | ast bond that the appell ees issued for Parsons naned the
LRWU as obl i gee and was connected to the construction of the Little
Rock Wastewater Uility Plant Control and SCADA Systemin Little
Rock, Arkansas (“Little Rock Project”). The LRWJ subsequently
decl ared Parsons in default on the Little Rock Project, citing,
anong other things, Parsons’ failure to follow the project
schedul es submtted, its failure to provide materials and equi pnent
necessary to performthe work, and its failure to pay suppliers and

2



others for amounts due. After the LRW declared Parsons in
default, the LRAW made demand on t he perfornmance bond i ssued by the
appellees. By that tine, Parsons had filed for bankruptcy; hence,
a notionto lift the stay with respect to the Little Rock Project
was filed and granted.

In response to the LRAW s claim on the bond, the appellees
hired Water Technol ogy Associates to assist it in evaluating the
status of conpletion of the Little Rock Project, to assist in
eval uating paynent of bond-type clains, and to prepare re-bid
specifications. Neither Parsons or its successor chose to bid on
conpletion of the Little Rock Project even though the appellants
had been invited by the appellees to participate in the resolution
of the LRAW s clains.! Parsons, however, did ask the appellees for
funding so that it could conplete the Little Rock Project, but that
was unacceptable to the appellees due to Parsons’ |ong-term cash
pr obl ens.

The LRW rejected the appellees’ initial proposals for
resolving the LRW s bond claim and demanded that the appellees
conplete or arrange for the conpletion of the Little Rock Project.
Over the course of several nonths, the appellees were able to
negotiate a settlenent with the LRW, pursuant to which the

appel l ees paid the LRW $450,000 and tendered a conpletion

Unitially, the LRWJ disapproved of Par sons’ conti nued
performance after its default. But the appellees were apparently
able to convince the LRW to allow Parsons’ participation if
Parsons’ so chose.



contract.

The appellees received clainms on its surety bonds from the
Little Rock Project and a few other Parsons’ projects, suffering
extensi ve | osses totaling over $750, 000. Thereafter, the appell ees
sought indemification fromthe appellants. After the appellees
moved for summary judgnent, the district court found in favor of
t he appellees, awarding a $250,000 judgment agai nst each of the
appel lants.? The appellants then filed a notion for newtrial and
for reconsideration of the summary judgnent order. Thereafter, the
district court issued a second Menorandum Order denying the
appel lants’ notion. This appeal foll owed.

We have thoroughly reviewed the briefs, the record excerpts,
and pertinent portions of the record, in addition to hearing oral
argunent, and we are not convinced that there was a genuine issue
of material fact or that the district court conmtted any error in
its determnation. Accordingly, we affirmfor substantially the
sane reasons as stated by the district court.

AFFI RVED.

2The Agreenent capped each of the appellant’s liability at
$250, 000.



