UNI TED STATES COURT OF APPEALS
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NO. 00-10380

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

ROBERT A. MACKAY, al so known as
Fat man, al so known as Fat Boy

Def endant - Appel | ant.
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for the Northern District of Texas
Cr. No. 3:97-CR-208-01

May 28, 2002
Before EMLIO M GARZA and PARKER, Circuit Judges and H NOQICSA',
District Judge.
Per Curiam™
Def endant - appel | ant, Robert A. Mackay (Mackay) appeal s the

final judgnment of the United States District Court, Northern

District Judge of the Southern District of Texas, sitting by
desi gnati on.

" Pursuant to 5™ CIR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5 QR R 47.5.4.



District of Texas, in his crimnal case. Mackay presents four
points of error related to his plea agreenent and the district
court’s refusal to allow himto withdraw his guilty plea, issues
related to the quantity of the controlled substance used to
determ ne the sentence inposed, the use of sentence enhancenents
factors under the sentencing guidelines not nentioned in the

i ndictnment, and the adm ssion at Mackay’'s sentencing of a
transcript of testinony used at a co-conspirator’s sentencing

hearing. For the reasons that follow, we affirm

| . Background

On June 24, 1997, Mackay and 18 co-defendants were charged
in a single count indictnment with conspiring to distribute and
possess with intent to distribute one thousand kil ograns or nore
of marijuana in violation of Title 21 U S.C. 88 841(a)(1),
841(b)(1)(vii) and 846. A twenty-two count superseding
indictnment was filed on August 28, 1997 nam ng Mackay and 21 co-
def endant s.

In the superseding indictnent Mackay was charged in count
one with conspiracy to distribute and possess with intent to
di stribute one thousand kilograns or nore of marijuana in
violation of Title 21 U S.C. 88 841(a)(1), 841(b)(1)(A(vii) and
846. Counts two, four and twenty charged Mackay with the use of

a communication facility during the conm ssion of a drug



trafficking crime in violation of Title 21 U S.C. §8 843(b) and in
count twenty-one, he was charged with conspiracy to commt noney
| aundering in violation of Title 18 U . S.C. 88 1956(a)(1)(A) (i),
1956(a) (2) (A) and 1956(h).

On January 5, 1998, Mackay plead guilty to the marijuana
conspiracy alleged in count one of the superseding indictnent
pursuant to a plea agreenent with the Governnent. 1In the plea
agreenent, anong other matters, Mackay' s statutory sentencing
range was identified as between 10 years and life inprisonnent.
Mackay agreed not to contest any forfeiture proceedings related
to three specific pieces of real property (constituting 475
acres, 350 acres, and 20 acres), a 1995 Lincoln Towncar, and
assorted jewelry. In return, the Governnent agreed to return to
Mackay all other property the Governnent had seized which was
subject to forfeiture action but not anong the previously |isted
itens.

Unbeknownst to the Governnent’s trial attorneys, sone of the
property that was to be returned to Mackay (which included two
Ford pick-up trucks, various weapons, and one Bel Aire Chevrolet)
had al ready been admi nistratively forfeited by the Drug
Enf orcenment Adm nistration (DEA) before the parties entered into
the pl ea agreenent. Mackay had not filed a petition for
remssion with the DEA and had not preserved his rights with

regards to said property under the DEA adm ni strative process.



In March 1998, Mackay noved to withdraw his guilty plea,
all eging that the Governnent had not returned all the property
under the agreenent, specifically the itens that were
adm nistratively forfeited by the DEA.! |In an evidentiary
hearing before the district court in April, Mckay requested
ei ther specific performance under contract |aw, or that
adjustnents to the plea agreenent be nade in order that Mackay
could be “nade whole either with a replacenent item or
conpensating value,” or in the alternative, Mackay wanted to
w t hdraw hi s pl ea. Meanwhi | e, the Governnent had proceeded to
make available to Mackay the property listed in the agreenent
except that which was adm nistratively forfeited.

I n August of 1998, the Governnent explained to the district
court that the DEA had now received a petition for rem ssion from
Mackay and woul d conduct an expedited review of the forfeiture
proceedi ngs. The Governnent al so explained that in order for
Mackay to receive the admnistratively seized property he was
requesting, Mackay was required to pay $15,450.00 to the DEA. As
a result, the Governnent suggested that Mackay could stipulate to

the forfeiture of a real estate property he had agreed to forfeit

! The court notes that the Governnent’s responses to Mackay's attenpts
to withdraw his plea refer to an agreenent made with his wife and co-
def endant, Kris Mackay, who was represented by a different attorney, had a
simlar return-of-property clause in her plea agreenent, and had requested
specific performance only. Wile explaining the proceedi ngs surrounding the
performance of the plea agreement, this opinion will refer to dealings with
t he Mackays as dealings with Mackay as Mackay is the only defendant in this
appeal



and that the court could nake Mackay a lien holder for $15,450.00
on that property and, thus, the sale of the property woul d make
Mackay whole. The Governnent stated that said property was worth
about $500, 000. 00 and that pre-existing liens on the real
property total ed $185, 000. 00. Mackay, however, objected
asserting, anong other things, that it was unlikely that any
money would be left after the sale of said property to satisfy
the lien.

After conducting hearings, the court found that although the
Gover nnent m ght have been negligent in its original promses in
the plea agreenent, it had “taken action in good faith to bring
about substantial conpliance with the plea agreenent.” The court
concl uded that the governnent conplied with the agreenent “for
all practical purposes” and that a withdrawal of the plea would
not be in the interest of justice. Mackay refused to sign a
stipulation agreenent as to the forfeiture of the property he had
agreed to forfeit and noved for reconsideration of the denial of
his notion to withdraw his plea.

Mackay eventually did pay the DEA $15,450.00 for the rel ease
of the admnistratively forfeited itens, but Mackay told the
court that it did not constitute an adm ssion that the plea
agreenent had been net. The Governnent then requested that the
court inmpose a lien, including the $15,450.00 to reinburse Mackay

for the DEA admi nistratively rel eased property, on a property



whi ch Mackay had agreed to forfeit. As an alternative, the
Governnent ended up agreeing to dismss the forfeiture of a 475
acre piece of property which Mackay had agreed to forfeit. The
Governnent’s agreenent woul d all ow Mackay to recover his noney in
lieu of a lien on the property and he would thus be reinbursed
for the $15,450.00. The court then denied the request to
reconsi der the denial of the notion for withdrawal of the guilty
pl ea and the case was set for sentencing.

Mackay’ s Pre-Sentence Report (PSR) cal cul ated his offense
| evel at 40. This included a base offense |evel of 34 for
5,208.81 kilograns of marijuana, an increase of 2 for possession
of a firearm an increase of 4 for Mackay’'s role in the offense,
an increase of 2 for obstruction of justice, and a decrease of 2
for acceptance of responsibility. Mackay’'s crimnal history
category was calculated at Il1l, and the resulting guideline |evel
was 360 nonths to life.

During the sentencing hearing, the Governnent noved to
i ntroduce the transcript of co-defendant Jose Rosal es’ sentencing
hearing, which included the testinony of a deceased unindicted
co-conspirator, Larry Mears (Mears). Mackay objected to the
i ntroduction of Mears’ testinony stating there was no opportunity
for cross-exam nation. The court overruled the objection stating
that Mears’ testinony was given under oath and that the court was

al l oned to hear hearsay evidence during sentencing.



The court adopted the PSR findings regardi ng Mackay' s base
of fense | evel, firearm enhancenent, and rol e enhancenent. The
court rejected the enhancenent for obstruction of justice and
al so found that Mackay had not accepted responsibility. On March
30, 2000 the district court, using the resulting guideline
cal cul ation of 40 and crimnal history category of |11,
sentenced Mackay to life inprisonnent. Mackay’'s sentence was
| ater reduced to 405 nonths because there was a m scal cul ati on of
Mackay’s crimnal history category.

As stated previously, Mckay raises four issues on appeal.
First, he argues that the Governnent failed to performas it was
requi red under the plea agreenent and that he was entitled to
withdraw his guilty plea. Second, Mackay naintains that the
factual resune at the tinme of the plea failed to list as an
el emrent of the offense the drug quantity involved and that it
constitutes error under Apprendi v. New Jersey, 530 U S. 466, 120
S.Ct. 2348, 147 L. Ed.2d 435 (2000). Third, Mackay argues that
sent enci ng gui del i ne enhancenents inposed for possession of a
firearmand his role in the offense were plainly erroneous
because neither were alleged in the indictnment nor proved beyond
a reasonabl e doubt as required under Apprendi. Finally, Mckay
argues that the district court erred in admtting the transcri pt
of testinony presented at a related sentenci ng hearing because

Mackay was deprived of his right to cross-exan ne a wtness.



1. Plea Agreenent C ains

Mackay’s first argunment on appeal is that the governnment
violated the terns of his plea agreenent by the DEA requiring him
to pay $15,450.00 to return property he was entitled under the
agreenent. This argunent is made al though the Gover nnent
subsequently released a forfeiture claimon a property which, in
ef fect, reinbursed Mackay for the $15, 450. 00.

When interpreting terns of a plea agreenent, this court
applies general principles of contract law. United States v.
Cantu, 185 F.3d 298, 304 (5th G r. 1999). 1In order “to assess
whet her a pl ea agreenent has been violated, this court considers
‘“whet her the governnent’s conduct is consistent wth the
def endant’ s reasonabl e understandi ng of the agreenent.’” Cantu,
185 F. 3d at 304 (quoting United States v. Valencia, 985 F.2d 758,
761 (5th Cr. 1993)). “[T]he governnent is not permtted to
breach its part of a plea agreenent in such a way that frustrates
t he defendant’s reasonabl e understandi ng of the agreenent.”
United States v. Asset, 990 F.2d 208, 216 (5th G r. 1993). The
def endant bears the burden to prove by a preponderance of the
evi dence the underlying factors that establish the breach.

Cantu, 185 F.3d at 304-05. Wether the Governnent violated the
pl ea agreenent is a question of |law reviewed de novo. |Id. at

305. The underlying facts showi ng whether a breach occurred are



reviewed for clear error. United States v. G bson, 48 F.3d 876
878 (5th Cir. 1995).

Mackay relies on Santobello v. New York, 404 U.S. 257, 262,
92 S. Ct. 495, 499, 30 L.Ed.2d 427,433 (1971) for the proposition
that the court erred in not allow ng Mackay to withdraw his
guilty plea. In Santobello, the Suprene Court vacated and
remanded a case back to state court because the Court found that
t he governnent breached its agreenent with the defendant. Id. at
262-63. The governnent in Santobello agreed not to recommend a
sentence to the trial judge in exchange for a plea of guilty to a
| essor included offense. ld. At the tinme of sentencing six
months | ater, however, a different prosecutor recomended that
the trial judge inpose the maxi num sentence. |d.

Santobel |l o applies to cases in which the court nust decide
what renedy to apply when the governnent breaches a plea
agreenent. United States v. Kurkculer, 918 F.2d 295, 299 (1st
Cr. 1990). “The Santobello Court did not hold that the
governnment nust fulfill every agreenent or offer it nakes.

Rat her, as we have consistently recogni zed, the Court was
concerned with enforcing governnental prom ses that had induced
the defendant to plead guilty.” United States v. Traynoff, 53
F.3d 168, 170-171 (7th Gr. 1995). |In order to reach Santobell o,
we nust find that the Governnent materially breached the plea

agreenent .



A breach is material if the non-breaching party is deprived
of the benefit of the bargain. United States v. Castaneda, 162
F.3d 832, 837 (5th Gr. 1998). “The |less the non-breaching party
is deprived of the expected benefits, the less material the
breach.” Id. “[I']f a party's ‘nonperformance ... is innocent,
does not thwart the purpose of the bargain, and is wholly dwarfed
by that party's performance,’ the breaching party has
substantially perforned under the contract, and the non-breaching
party is not entitled to rescission.” 1d. at 838.

As stated previously, Mackay agreed to plead guilty to the
first count of his indictnent and to not contest any forfeiture
proceedings related to three specific pieces of real property
(constituting 475 acres, 350 acres, and 20 acres), a 1995 Lincoln
Towncar, and assorted jewelry. In return, the Governnent
prom sed to return to Mackay all the property the Governnent had
sei zed which was subject to forfeiture action but not anong the
listed itens.

The al |l eged breach arose when the Governnent |ater
di scovered that several itens (including two Ford pick-up trucks,
vari ous weapons, and one Bel Aire Chevrolet) had before the
parties entered into the plea agreenent been adm nistratively
forfeited by the DEA. In an attenpt to resolve the situation,

t he Governnent made offers to nake Mackay whol e on the $15, 450. 00

it would cost to release the itens fromthe DEA. The Gover nment
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was diligent in returning all other property, and eventually
effectively rei mbursed Mackay the $15, 450. 00 by not proceedi ng
wth the forfeiture of a 475 acre piece of property which Mackay
was all owed to keep although he had agreed to forfeit said
property.

Al t hough the Governnment was delayed in returning all the
property due Mackay, the Governnent substantially conplied with
the plea agreenent. WMackay bargained for the return of all his
property the Governnent had seized except for three specific
pi eces of real property (constituting 475 acres, 350 acres, and
20 acres), a 1995 Lincoln Towncar, and assorted jewelry. The
only obstacle the Governnent encountered was the return of
several itens that the DEA admnistratively forfeited due to
Mackay’s failure to preserve his rights under the admnistrative
process. Once the problemw th returning the itens was
di scovered, the Governnent proposed a plan to the court in which
Mackay woul d receive the full benefit of his bargain. W hold

that the Governnent substantially perfornmed the plea agreenent.

[11. Apprendi d ains
Mackay next contends that the court commtted two errors
under Apprendi v. New Jersey, 530 U S. 466, 120 S. . 2348, 147
L. Ed. 2d 435 (2000). First, Mackay argues that the district court

commtted error under Apprendi because the factual resune at the

11



time of his guilty plea did not |list the drug quantity invol ved
as an elenent of the offense charged. Second, Mackay argues that
the district court’s sentencing enhancenents inposed for
possession of a firearmand role in the offense constitute error
under Apprendi because they were not alleged in the indictnent
nor proved beyond a reasonabl e doubt. Mackay nakes these
objections for the first tinme on appeal.

An Apprendi issue raised for the first tinme on appeal is
reviewed for plain error. United States v. Virgen-Mreno, 265
F.3d 276, 297 (5th Gr. 2001), United States v. Barton, 257 F.3d
433, 440 (5th Cr. 2001). Plain error review requires Mackay to
show "(1) an error; (2) that is clear or plain; (3) that affects
the defendant's substantial rights; and (4) that seriously
affects the fairness, integrity or public reputation of judicial
proceedings." United States v. Vasquez-Zanora, 253 F.3d 211, 213
(5th Gr. 2001) (quoting United States v. Vasquez, 216 F.3d 456,
459 (5th Gir. 2000)).

Mackay first maintains that the district court erred under
Apprendi because it failed to list the drug quantity as an
el ement of the offense on the factual resunme. |In United States
v. Keith, we held in light of Apprendi that “to the extent that
the drug quantity increases a sentence beyond the statutory
maxi mum it must be alleged in the indictnment and proved to a

jury beyond a reasonable doubt.” United States v. Keith, 230

12



F.3d 784, 786-87(5th Cr. 2000). Furthernore, “Apprendi is
‘limted to facts which increase the penalty beyond the statutory
maxi mum and does not invalidate a court’s factual finding for
t he purposes of determ ning the applicable Sentencing
Guidelines.”” United States v. Keith, 230 F.3d 784, 787 (5th
Cir. 2000) (quoting United States v. Doggett, 230 F.3d 160, 166
(5th Cir. 2000)).

Mackay pled guilty to count one of the superseding
i ndi ctment whi ch charges Mackay did “knowi ngly, intentionally,
and unlawful ly, conbine, conspire, confederate, and agree .
to distribute and possess with the intent to distribute one
t housand kil ograns or nore of substance containing a detectable
anount of marijuana, a Schedule | controlled substance, in
violation of Title 21, United States Code, Sections 841 (a)(1)
and 841 (b)(1)(A(vii).” At the rearraignnent, Mckay was read
the indictnment and was i nfornmed of the range of punishnment for
his offenses. Mackay then stated under oath that the facts set
forth in his factual resune were true. The signed factual resune
states that Mackay “knowi ngly, intentionally, and unlawfully, did
conbi ne, conspire, confederate, and agree together. . . to
distribute and possess with the intent to distribute at |east one
t housand kil ograns of marijuana, a Schedule |I controlled

subst ance.”
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Mackay pled guilty to violation of Title 21 U S.C. § 846
whi ch carries a range of punishnment prescribed in the underlying
offense (Title 21 U.S.C. 88 841 (a)(1) and 841 (b)(1)(A) (vii)).
Pursuant to Title 21 U.S.C. 841 (b)(1) (A (vii), the statutory
maxi mum puni shnent is life inprisonnment for “1000 kil ogranms or
nmore of a m xture or substance containing a detectible anmount of
marijuana.” Although Mackay was charged and pled guilty to nore
than 1000 kil ograns, the court found that Mackay was responsibl e
for 5,208.81 kilograns of nmarijuana for sentencing purposes. The
405 nonth sentence i nposed was still within the statutory maxi num
of life inprisonnent. The district court conmtted no error
under Apprendi .

Mackay next argues that the increase in his sentence for
possession of a firearmand his role in the offense constitutes
error under Apprendi because neither were alleged in the
i ndi ctment nor proved beyond a reasonable doubt. In United
States v. Slaughter, 238 F.3d 580 (5th Gr. 2001), we held that
in light of Apprendi, “a fact used in sentencing that does not
i ncrease the penalty beyond the statutory maxi numfor the crine
charged and proven need not be alleged in the indictnment and
proved to a jury beyond a reasonable doubt.” Id. at 583. As
stated above, Apprendi is “limted to facts which increase the

penal ty beyond the statutory maxi num and does not invalidate a
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court’s factual finding for the purposes of determ ning the
appl i cabl e Sentencing GQuidelines.” Keith, 230 F.3d at 787.

The court’s guideline sentencing enhancenents for possession
of a firearmand role in the offense anbunts to an upper limt
gui del i ne sentence which did not exceed the statutory maxi num of
life inmprisonnent. Thus, Mackay’' s sentence increase due to
possession of a firearmand role in the offense does not violate
Apprendi because the resulting sentence was still within the

statutory maxi mum

V. Sentencing Hearing d ains

Mackay’ s | ast argunent on appeal is that the district court
erred in admtting the transcript testinony of co-defendant Jose
Rosal es during Mackay’s sentencing hearing. Although the
testinony was given at a related sentencing hearing, Mackay’s
objection is that the transcript included the testinony of a
deceased co-conspirator who Mackay did not have the opportunity
to cross-examne. W review a district court’s ruling on the
adm ssibility of testinony for abuse of discretion. United
States v. Matthews, 178 F.3d 295, 303 (5th Cr. 1999).

“For sentencing purposes, the district court may consider
any relevant evidence ‘wthout regard to its adm ssibility under
the rules of evidence applicable at trial, provided that the

information has sufficient indicia of reliability to support its
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probabl e accuracy.’" United States v. Davis, 76 F.3d 82, 84 (5th
Cir. 1996) (quoting U S. SENTENCI NG GU DELI NES MANUAL 8§ 6Al. 3(a)
(2000)). Facts, for sentencing purposes, have "sone indicia of
reliability" where they are "reasonably reliable.” Davis, 76
F.3d at 84 (citing U S. v. Shacklett, 921 F.2d 580, 585 (5th Gr.
1991)). “Even uncorroborated hearsay evidence nmay be
sufficiently reliable.” United States v. Gaytan, 74 F.3d 545,
558 (5th Gr. 1996) (citing United States v. West, 58 F.3d 133,
138 (5th Cr. 1995)). "The defendant bears the burden of
denonstrating that information the district court relied on in
sentencing is 'materially untrue.'" Davis, 76 F.3d at 84
(quoting United States v. Vela, 927 F.2d 197, 201 (5th Gr.
1991)).

Al t hough several portions of co-defendant Rosal es’
sentencing hearing transcript were introduced by the Governnent
containing testinony of nore that one w tness, Mackay only
chal | enges the introduction of co-conspirator Mears’ testinony.
Mears testified about his relationship to Rosal es and Mackay, the
met hod Rosal es and Mackay used to transport marijuana, and the
estimated quantity of marijuana Rosal es and Mackay transport ed.
The district court inplicitly found that Mears’ testinony
provided sufficient indicia of reliability to be used at Mackay’s
sentenci ng hearing because it was perm ssible to consider hearsay

evi dence and because it was given under oath at Rosal es’
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sentencing hearing. |In addition, the record shows that Mars’
testi nony was cunul ative. Testinony by agents and exam nati on of
Rosal es’ | edgers at Mackay’s sentenci ng hearing al so indicated

t hat Mackay and Rosal es were | eaders of the conspiracy and were
responsi ble for transporting nore than 5,000 kil ograns of

mar i j uana.

Mackay first argues that United States v. Jackson, 990 F.2d
251 (6th Gr. 1993), should control in Mackay’'s situation. In
Jackson, the Sixth GCrcuit stated that “[t]o sentence a defendant
based on facts established at soneone else's trial . . . violates
due process.” 1d. at 254. The Sixth Grcuit, however, has
clarified Jackson by stating “Jackson sinply enphasizes that a
district court nust be clear as to the source of the evidence on
which it bases its factual finding, and that the source nmay not
be froman unrel ated proceeding.” Logan v. United States, 208
F.3d 541, 544-45 (6th Gr. 2000). Jackson is not applicable to
Mackay’ s case.

Mackay’ s second argunent is that under Apprendi and its
predecessor Jones v. United States, 526 U S. 227, 119 S.C. 1215,
143 L. Ed.2d 311 (1999), constitutional rights apply in sentencing
heari ngs and should require the right to confrontation and cross
exam nation of w tnesses whose testinony is being used to

establish factual el enents.

17



Apprendi and Jones do not apply in this case. As stated
previously, the Suprenme Court in Apprendi held that “[o]ther than
the fact of a prior conviction, any fact that increases the
penalty for a crinme beyond the prescribed statutory nmaxi mum nust
be submtted to a jury, and proved beyond a reasonabl e doubt.”
120 S.Ct. at 2362-63. “Apprendi is ‘limted to facts which
i ncrease the penalty beyond the statutory maxi num and does not
invalidate a court’s factual finding for the purposes of
determ ning the applicable Sentencing Guidelines.”” United
States v. Keith, 230 F.3d 784, 787 (5th Cr. 2000) (quoting
United States v. Doggett, 230 F.3d 160, 166 (5th Cr. 2000)).

In Mackay’ s case, Mackay was sentenced within the statutory
guideline for the offense charged. Apprendi and Jones are thus

not applicable to Mackay’'s case.

V. Concl usi on
For the foregoing reasons, we conclude that Mackay’s
conviction and sentence i nposed by the United States District

Court for the Northern District of Texas should be AFFI RVED
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