IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10326

JASON ERI C MASSEY
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Respondent - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
(3:97- CV-2572)
‘September 13, 2000
Bef ore H G3 NBOTHAM W ENER, and PARKER, Circuit Judges.
W ENER, Circuit Judge:’

In this habeas corpus action, Petitioner-Appellant Jason Eric
Massey appeals the district court’s denial of his application for
a Certificate of Appealability on a wit of habeas corpus, pursuant
to 28 U S C. § 2254. Massey contends that his constitutiona
rights were violated in two ways. First, he clains that the trial

court violated his Fourteenth Anmendnent rights by denying

sufficient funds to pay for both DNA testing and the particul ar DNA

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



expert whom Massey wanted to testify at the sentenci ng phase of the
trial torefute the DNA evidence presented by the prosecution. His
second claimis that his Sixth Amendnent rights were violated by
the ineffective assistance of his counsel in failing to put on
psychol ogi cal testinony that Mssey would not be a continuing
threat of violence in prison (conceding that he would be a threat
were he released from prison).
| .
FACTS AND PROCEEDI NGS

Massey was charged in state court with the nurders of two
teenagers. He was convicted of two counts of capital nurder and
was sentenced to death. The Texas Court of Crimnal Appeals
affirmed.! After exhausting his direct appeals, Massey filed for
habeas relief in state court and exhausted his clains there, to no
avail. Massey then applied for a wit of habeas corpus in federal
district court, which the court denied at the recommendati on of the
magi strate judge. He appeal ed that decision to us, seeking a COA
For the reasons that follow, we deny that application.

1.
ANALYSI S

A St andard of Revi ew

W review an application for a COA under the standard set

forth by the Suprenme Court in Barefoot v. Estelle, which requires

! See Massey v. State, 933 S.W2d 141 (Tex. Crim App.
1996) .




“t he habeas petitioner to nake a substantial showi ng of the deni al
of a federal constitutional right.”2 Applications for a wit of
habeas corpus froma state court are reviewed under the standard
set forth in the Antiterrorism and Effective Death Penalty Act
(“AEDPA”), 28 U.S.C. 8§ 2254. Under that standard, we may not issue
a wit of habeas corpus with respect to “any claim that was
adj udi cated on the nerits in State court proceedi ngs” unless the
state court’s adjudication of that claimresulted in “a decision
that was contrary to, or involved an unreasonabl e application of,
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States . . . ; or resulted in a decision that was
based on an unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.”® A decisionis
contrary to clearly established federal law “if the state court
arrives at a conclusion opposite to that reached [by the Suprene
Court] on a question of law or if the state court decides a case
differently than [the] Court has on a set of materially
i ndi stinguishable facts.”* A decision is an unreasonable
application of federal law “if the state court identifies the

correct governing legal principle . . . but unreasonably applies

2 Drinkard v. Johnson, 97 F.3d 751, 756 (5th Cir. 1996); see
Barefoot v. Estelle, 463 U. S. 880, 893, 103 S.C. 3383, 3394
(1983).

328 U.S.C. § 2254(d).

4 Wllians v. Tayl or, Uus _ , 120 S.C. 1495, 1523
(2000).




that principle to the facts of the prisoner’s case.”® Factua
findings of the state court are presuned to be correct and we defer
to these findings “unless they were ‘based on an unreasonable
determ nation of the facts in light of the evidence presented in
the state court proceeding.’”®
B. The Fourteenth Amendnent C ai m

Massey first clainms that the state trial court violated his
Fourteenth Anmendnent rights by denying him sufficient funds with
which to nount his defense. As the State was relying heavily on
DNA evidence in its case against him Massey requested funds from
the trial court with which to obtain private DNA testing from a
Seattl e-based | aboratory. After the court provided the necessary
funds for that testing, Massey sought additional funds from the
court to pay for the services of the DNA expert of his choice, Dr.
John C. Gerded, to testify at the punishnment phase of his trial
The trial court refused to grant additional funds to pay for this
expert although it did offer to subpoena any one of a nunber of
other qualified experts. Then, on Massey’ s subsequent request, the
trial court authorized expenditure of the funds initially granted
to pay for the Seattle DNA testing for use in securing Dr. Cerded s

testi nony. Presumably because he had requested such re-all ocati on,

> 1d.

6 Chanbers v. Johnson, 2000 W. 701934, *2 (5th Cr. 2000)
(quoting 28 U.S.C. § 2254(d)(2)).
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Massey did not object tothis ruling at the tine. He did, however,
proceed to use the funds in question in nounting his defense.

As Massey did not tinmely object to the trial court’s refusal
to allocate the full amount of funding requested, his claimis
procedurally barred by the Texas contenporary objection rule. The
“Texas contenporary objectionruleis strictly or regularly applied
evenhandedly to the vast mgjority of simlar clains, and is
t heref ore an adequate procedural bar.”’

We note in passing that even if Massey’'s Fourteenth Amendnent
claim were not procedurally barred, it would still fail on the
merits. The State nust provide indigent defendants with the
assi stance of non-psychiatric experts when the evidence to which
their testinony would be relevant is both critical to the
conviction and subject to varying expert opinions.? Thi s
entitlement does not nean, however, that the defendant nust be
provided with the particul ar expert of his choice; so long as the
court is wlling to nmke neutral experts available, the

constitutional requirenents of the Fourteenth Armendnent are net.°

In the instant case, the trial court provided funds to Massey

sufficient to obtain DNA testing and even agreed to pay for

" Corwin v. Johnson, 150 F.3d 467, 473 (5th Cr. 1998).

8 See Yohey v. Collins, 985 F.2d 222, 227 (5th Cr. 1993);
Scott v. lLouisiana, 934 F.2d 631, 633 (5th Cr. 1991).

° See Akes v. klahomm, 470 U.S. 68, 84, 105 S. O . 1087,
1097 (1985).




addi tional testing. It then offered to subpoena a neutral DNA
expert to testify on Massey’'s behal f; however, Massey insisted on
hiring Dr. Gerded as he was the only expert who agreed with the
interpretation of the DNA evidence that Massey w shed to advance.
At Massey’s request, the trial court agreed to allow Massey to
spend funds initially granted to pay for the additional DNA testing
to obtain the testinony of Dr. Gerded. As Massey was not
constitutionally entitled to the expert of his choosing and the
funding for the additional testing was re-allocated in accordance
wth Massey's request, the trial court did not violate Massey’s
Fourteent h Anmendnent rights.
C. | neffective Assistance of Counsel

Massey’ s second contention is that he was denied the effective
assi stance of counsel by the failure of his trial counsel to put on
evi dence at the sentencing phase to denonstrate that Massey woul d
not pose a future danger if incarcerated in prison for life. To
succeed on a claim of ineffective assistance of counsel, the
def endant nust show that: (1) his “counsel’s representation fel
bel ow an objective standard of reasonabl eness”; and (2) “there is
a reasonable probability that, but for counsel’s unprofessiona
errors, the result of the proceedi ng woul d have been different.”?0
This test is disjunctive, so failure to succeed on either prong is

fatal to a petitioner’s claim

10 Strickland v. Washi ngton, 466 U.S. 668, 688, 694, 104 S.
Ct. 2052, 2064, 2068 (1984).




A trial counsel’s “strategic choices nmade after thorough
investigation of the law and facts relevant to plausible options”
are to be reviewed wth great deference and, in fact, are
“virtual ly unchal | engeabl e.”! The decision not to put on the kind
of evidence advocated by Massey in an effort to show that he would
not have been a danger if he were sentenced to life in prison was
a valid tactical decision nade by Massey’s counsel. Massey faults
his trial counsel for not trying to prove that Massey woul d not be
dangerous while in prison because his conpulsion to kill and
mutilate extends only to wonen and mani fests itself only when he
experi ences uncontrol | abl e urges toward nenbers of that sex. Thus,
he advances, he woul d not becone violent in a strictly controlled
envi ronment popul ated sol ely by mal es, such as prison.?? |f counsel
had made this argunent, however, it would have led inevitably to
the revelation of the grisly facts of Massey’'s crine, as well as
all the lurid details of Massey’s violent and lustful desires. W
cannot fault an attorney who avoids the risk of reintroduction of
such evidence at the sentencing phase, especially in light of the
m nimal |ikelihood of this argunent’s success.

| nstead, Massey’s trial counsel introduced other mtigating

evidence, attenpting to highlight the fact that Mssey had been

1 1d. at 690-91, 2066.

12 Thi s argunment ignores the commonly known fact that
prisons regularly enploy many femal e enpl oyees, both as guards
and in other capacities. See Mata v. Johnson, 210 F.3d 324, 326
(2000).




m streated as a child. Such tactics evidence a reasonabl e choice
of counsel.

Mor eover, Massey fails to show that he was prejudiced by the
failure to put on the evidence he advocated regarding future
dangerousness. G ven the overwhel m ng evi dence agai nst Massey, the
extrenme nature of the crinmes he commtted, and t he unpersuasi veness
of the flawed argunent he wi shed to present, it cannot be said
seriously that “but for counsel’s [failure to put on evidence of
lack of future dangerousness in prison] the result of the
proceedi ng woul d have been different.”®

L1,
CONCLUSI ON

For the foregoing reasons we agree with the district court’s
deni al of Massey’'s application for a COA: He has failed to nake a
substantial showing of the denial of his constitutional rights.
Therefore we affirm the decision of the district court and deny
Massey a COA
AFFI RVED;, COA DENI ED.

13 Strickland, 466 U.S. at 494.

8



