IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10217
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CHARLES C. NOWADEN

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

USDC No. 4:96-CR-85-1

* November 3, 2000
Bef ore REAVLEY, JOLLY and JONES, Circuit Judges.
PER CURI AM *

Charl es O evel and Nowden appeals the three-year sentence

i nposed by the district court after it found that he had viol ated
four conditions of his supervised release. Nowden argues that
the district court commtted reversible error at sentencing by
failing to consider the applicable sentencing guidelines and
policy statenents in determning his sentence and that the

sentence which resulted froman upward departure fromthe

guidelines is plainly unreasonable. Because Nowden did not raise

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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these argunents in the district court, reviewis for plain error
only. See FED. R CRMm P. 52(b).

In sentencing a defendant follow ng the revocation of his
supervi sed release, a district court is required to consider, but
is not bound by, the policy statenents contained in Chapter 7 of

the sentencing guidelines. See United States v. Mathena, 23 F. 3d

87, 93 (5th Gr. 1994). Qur review of the record reveal s that
the district court considered, yet rejected, the range of

i npri sonment suggested by the policy statenents. The district
court sentenced Nowden to three years’ inprisonnent, which did
not exceed the maxi mnumterm of inprisonnment authorized under

8§ 3583(e)(3). Thus, the sentence was | awful .

Nowden’ s argunment that his sentence represents an upward
departure fromthe guidelines is unavailing. A sentence which
di verges from advisory policy statenents is not a departure.

Mat hena, 23 F.3d at 94 n.13. In light of the nunber and nature
of violations commtted by Nowden, the district court
specifically found a need to inpose a sentence that would serve
as a deterrent to further crimnal activity by Nowden and as

puni shment for his actions. As the district court was within its
di scretion in considering these factors, the sentence cannot be
said to be plainly unreasonable. See 18 U.S.C. 88 3583(e),

8§ 3552(a).

The district court did not err, plainly or otherwise, in
sentenci ng Nowden to three years’ inprisonnent follow ng the
revocation of his supervised rel ease.

AFFI RVED.



