IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10192
Summary Cal endar

JULI E R BARRY

Pl ai ntiff-Appellant,
ver sus

SIMMONS Al RLINES I NC., Individually, doing business as Anerican
Eagl e Inc., doing business as Anerican Eagle Airlines; AVR EAGLE

I NC., Individually, doing business as Anerican Eagle Inc., doing
busi ness as Anerican Eagle Airlines; AMERI CAN EAGLE Al RLI NES
I NC., Individually, doing business as Anerican Eagle Inc., doing

busi ness as Anerican Eagle Airlines,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:98-CV-1956-L

Before SM TH, BENAVI DES, and DENNIS Circuit Judges.

PER CURI AM *

Julie Barry filed suit against her enployer Anerican Eagle
Airlines (“Eagle”) raising clainms ranging fromsex discrimnation
and retaliation under Title VII to defamation and tortious
interference with contract under Texas comon |aw. The district

court granted sunmmary judgnent for Eagle on all clains, finding

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that Barry had presented insufficient evidence to raise a factual

di spute on a fact critical to each of her clains. W AFFIRM

FACTUAL AND PROCEDURAL BACKGROUND

Julie Barry is a captain piloting passenger aircraft for
Eagle.? In late 1997, Barry filed an application for a pilot
position with Arerican Airlines (“American”). American
interviewed Barry for the position on February 16, 1998. On
February 23, Anerican offered Barry enploynent as a pilot on the
condition that she successfully conplete Anerican’s standard
background and nedi cal checks.

Barry conpl eted the required nedical examon March 4, 1998.
On Friday, March 6, 1998, Tim Chapnman, a pilot from Anerican’s
recruiting office, tel ephoned Barry on instructions fromhis
recruiting office supervisor Philip Strain. Chapnan led Barry to

believe that American would formally hire her and announce the

! According to Barry, her tenure at Eagle has been quite
turbulent and created ill wll by Eagle officials against her.
During her enploynent, Barry has been pregnant twice. Wth each
pregnancy, she filed grievances protesting Eagle’'s maternity
policy that required her as a pregnant pilot to stop flying
during her third trinester. |In both cases, Eagle denied Barry’'s
grievance and enforced its policy. After each pregnancy, Barry
took maternity leave. Additionally, Barry suffered an on the job
injury and took workers’ conpensation |eave between her two
pregnancies. Barry contends that during her enploynent, her co-
wor kers made several harassing conmments about her attendance and
performance. She does not conplain that these events thensel ves
constitute or forma basis for direct clains agai nst Eagle.

I nstead, Barry raises these events to denonstrate the aninosity
bet ween Eagl e managenent and herself, aninosity which she
believes notivated Eagle to interfere with her application for
enpl oynent at Anerican. It is this alleged interference that is
central to her clains.



appoi ntnment publicly at the Wonen in Aviation Conference,
schedul ed to take place in Denver the follow ng week. Chapnman
asked Barry to attend the conference and begin pilot training

cl asses on March 30, 1998. Because Eagle had Barry schedul ed to
fly during the conference, Chapnman stated that he woul d contact
Eagle to request that she be allowed to attend the conference.

Kenneth Marczak, Eagle s chief pilot, confirmed that Eagle
received a call from Anerican requesting that Barry be relieved
of her flight obligations so that she could attend the
conference. Despite know ng that Anerican planned to publicly
announce its offer to Barry at the conference, Marczak was unabl e
to rel ease her fromduty because of a pilot shortage. Marczak
notified Eagle executive Jim MCalla that Anmerican had inquired
about releasing Barry fromher flight so that she could attend
t he conference.

Bet ween Friday, March 6 and Monday, March 8, Strain
retrieved a conputer record of Barry’'s attendance at Eagl e.
Strain states that he pulled Barry’'s attendance records because
he had not yet received her personnel file fromEagle. After
reviewi ng the records, he testified that he decided to rescind
Anmerican’s offer of enploynent to Barry. On March 16, 1998,
Barry received a letter from Anerican rescinding Arerican’s offer
of enpl oynent to her.

Barry clainms that American rescinded its offer of enploynent
only because an Eagle official telephoned Anerican and di sparaged
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her. As support for this allegation, she contends that others,
i ncl udi ng Ken Marczak, told her that sonmeone from Eagl e

t el ephoned Anerican to say that Barry was not fit to be an
Anmerican pilot. Barry alleges that Marczak even identified
Richard R cardi, Eagle s president at that tine, as the caller.
Bot h Chapnman and Marczak deny ever naking these statenents to
Barry. The record contains no testinony from Paige Stinmson that
supports Barry’'s recollection of Stinson’s statenents.

Ricardi admts to becom ng aware of Barry’'s application for
enpl oynent at Anerican fromJimMCalla and Jack Shatt uck,
Eagle’'s chief pilot. Ricardi concedes that he was al so aware of
McCalla s and Shattuck’ s concerns that Barry was not fit to be an
Anmerican pilot based on her attendance record at Eagle. Finally,
Ricardi admts that he tel ephoned Strain in March of 1998 to
recommend ot her candidates for pilot positions at Anerican.
During that conversation, both Strain and Ricardi testified that
Strain told Ricardi that American’s conditional offer of
enpl oynent to Barry had been rescinded. According to both,

Ri cardi responded that he was not surprised based on Barry’s
attendance record at Eagl e.

Barry sued Eagle and Anerican for danages resulting from her
lost job with Arerican. Barry’'s theories of recovery agai nst
Eagl e i ncl uded sex discrimnation and retaliation under both
state and federal l[aw, defamation, tortious interference with
contract, and prom ssory estoppel. Follow ng discovery, Barry
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abandoned all clains against Anerican and certain clains against
Eagle. On January 31, 2000, the district court granted summary
j udgnent against Barry on her remaining statutory and common | aw

clains. Barry now appeal s that ruling.

DI scussI ON

Barry appeals the district court’s summary judgnent
dism ssal of the follow ng clains against Eagle: (1) gender
discrimnation in violation of Title VII and the Texas Labor
Code; (2) retaliation in violation of Title VII; (3) defamation;
(4) tortious interference with contract; and (5) prom ssory
estoppel .2 This Court reviews a grant of summary judgnent de
novo. Norman v. Apache Corp., 19 F. 3d 1017, 1021 (5th Cr
1994). Summary judgnent is proper when the evidence reflects no
genui ne issues of material fact and the non-novant is entitled to
judgnent as a matter of law. Fep. R Cv. P. 56(c). A genuine
issue of material fact exists “if the evidence is such that a
reasonable jury could return a verdict for the non-noving party.”
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986). In
evaluating a grant of summary judgnent, we nust view all evidence
in the light nost favorable to the party opposing the notion and

draw all reasonable inferences in that party’'s favor. |Id. at

2 Barry's present appeal focuses on Eagle' s alleged
interference “wth her offer of enploynent as a pilot at
Anmerican.” As noted in footnote 1, she does not seek damages
related to any allegations of sexual harassnent.

5



255. However, the nonnobvant may not rest upon the pl eadings, she
must present specific, adm ssible evidence establishing that a
genui ne issue exists for trial. Little v. Liquid Air Corp., 37
F.3d 1069, 1075 (5th Cr. 1994). This burden requires that the
nonnmovant “do nore than sinply show that there is sone

met aphysi cal doubt as to the material facts.” |d.

Barry concedes that an alleged phone call froman Eagle
representative to Anerican is crucial to each of her remaining
causes of action. W agree. |In fact, we believe that it is
essential to each of Barry’ s clains that she present evidence
creating a legitimate factual dispute not only that such a phone
call took place, but that (1) the call occurred prior to
Anmerican’s decision to rescind Barry’'s conditional offer of
enpl oynent, and (2) that in the call, the Eagle representative in
sone way disparaged Barry’'s character and di scouraged Anmerican
fromhiring her. Viewing the evidence in the |Iight nost
favorable to Barry, we are convinced that she has not established
nmore than “sone netaphysical doubt” on these crucial points.

The only evidence that an Eagle official called or spoke
wth Anerican to disparage Barry prior to American’s decision to
rescind Barry’'s enploynent offer is contained in Barry’s
deposition. Even Barry admts having no personal know edge that
an official at Eagle ever communicated with an official at
Aneri can about her application for enploynent. Instead, Barry
relies on “runors” allegedly passed on to her by Ken Mrczak
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suggesting that an Eagle official disparaged her in a phone cal
to Anrerican.* The district court properly excluded Barry’s
testinony regardi ng Marczak’ s statenent as doubl e hearsay. Wile
Marczak’ s statenent to Barry m ght have qualified as an adm ssion
by a party opponent, the party reporting to Marczak that a phone
conversation took place between Ricardi and Strain remains

unknown.®> Barry has not identified an applicabl e hearsay

4 Barry also testified that she heard two other conflicting
runors. First, she stated that Paige Stinmson, relying on
Cl audette Carroll, told her that Jim MCalla called Anerican on
behal f of Eagle. The record contains no direct testinony by
Stinmson or Carroll supporting Barry' s testinony. Barry also
reported that four days after Chapman’s original call to invite
her to the Winen in Aviation Conference, Chapnman call ed again and
told her that soneone from Eagle had tel ephoned Anerican and said
that Barry was “unfit or inconpetent to be an Anerican pilot.”
According to Barry, Chapman’s statenent did not specify who had
made the phone call or precisely when it was nmade. Chapman
deni es ever nmaking such a statenent to Barry. Barry’'s testinony
regardi ng both of these out of court statenments is inadm ssible
hearsay and thus properly disregarded by Barry on appeal. See FED
R Evip. 801, 802.

5 Barry argues that the district court erred by anal yzing
Marczak’ s statenent as doubl e hearsay because Marczak’s st at enent
was based on his personal know edge. Even assum ng that Marczak
told Barry that R cardi made a phone call to Strain regardi ng her
enpl oynent application, a statenent that Marczak deni es nmaking,
we find no evidence in the record that would support Barry’s
i nference that Marczak had personal know edge of the tim ng and
content of the alleged conversation. To have had personal
know edge of these facts, Marczak woul d have had to have
participated in or listened to the all eged conversati on between
Ricardi and Strain. Barry’'s deposition testinony in no way
suggests that Marczak hinself participated in a conversation
bet ween Eagl e and Anerican regardi ng her enpl oynent application.
| ndeed, Barry only raised Marczak’s statenent in the context of a
question regarding “runors” that she had heard regarding a
di sparagi ng phone call froman Eagle official to Anerican.

Absent any evidence that Marczak had personal know edge of the
(continued...)



exception for the statenents of this unknown decl arant regarding
the timng and content of the all eged conversation.

Wt hout adm ssi bl e evidence on the content of a phone
conversati on between Eagle and Anerican that took place prior to
Anmerican’s rescission of its offer of enploynent, Barry concedes
that she is unable to maintain any of her clains. Her gender and
sex discrimnation clains fail because she cannot prove an
adverse enpl oynent action - that Eagle phoned her prospective
enpl oyer to disparage her.® See Urbano v. Continental Airlines,
Inc., 138 F.3d 204, 206 (5th Cr. 1998). Barry's retaliation
clains simlarly fail due to the absence of an ultimate
enpl oynent action. See Burger v. Central Apartnent Managenent,
Inc., 168 F.3d 875, 877 (5th Cr. 1999). Her defanmation claim
fails because she has not offered sufficient evidence that Eagle
ever published a defamatory statenent to American. See Randall’s
Food Markets, Inc. v. Johnson, 891 S.W2d 640, 646-47 (Tex.

1996). The absence of proof on the phone call al so underm nes
Barry’'s clains for tortious interference wwth a contract or
prospective contract, since the phone call is Barry's only

allegation of interference by Eagle. See Wnston v. Anerican

5(...continued)
conversation, the district court properly excluded Barry’s
testinony regardi ng Marczak’ s statenent as hearsay within
hear say.

5 W in no way suggest that this phone call, if proven,
woul d constitute an adverse enpl oynent acti on.
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Med. Intern Inc., 930 S.W2d 945, 953 (Tex. App. -- Houston [1%t
Dist.] 1996, wit denied). Finally, Barry’s prom ssory estoppel
argunent fails because that cause of action requires that she
prove detrinmental reliance on a prom se by Eagle not to retaliate
agai nst her; if Eagle nade no phone call, it did not retaliate
and there could be no detrinental reliance on a promse not to
retaliate. See English v. Fisher, 660 S.W2d 521, 524 (Tex.
1983); Vida v. El Paso Enpl oyees’ Federal Credit Union, 885
S.wW2ad 177, 181 (Tex App. — El Paso 1994, reh’ g denied).

CONCLUSI ON

Even taking as true Barry’ s reports of the conversations
bet ween herself and Marczak, Marczak' s statenent is inadm ssible
hearsay for it relies on out of court statenents by others
offered for their truth. Absent adm ssible evidence that a
representative of Eagle contacted a representative of Anerican
prior to Anerican’s rescission of its offer of enploynent, each
of Barry’'s clains fails. As a consequence, we AFFIRMthe

judgnent of the district court.



