IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10179
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
MAX HASTI NGS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:99-CR-164-3-D

June 7, 2001
Before DAVIS, JONES and DeMOSS, Circuit Judges.

PER CURI AM *

Max Hastings requests |eave to proceed in fornma pauperis
(IFP) in the appeal of the 79-nonth sentence inposed by the
district court followwng his guilty plea to a charge of
distribution of 15 grans of nethanphetam ne. Hastings contends
that the district court did not ascertain whether he understood
the right to appeal his sentence and the consequences of his
wai ver of that right. Hastings asserts that he did not know that
his sentence m ght be enhanced based on a codefendant’s

possession of firearnms, and he chall enges a two-|evel enhancenent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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applied to his base offense |evel pursuant to U S. S G
§ 2D1.1(b)(1).

The Governnent noves to dism ss Hastings' appeal asserting
that Hastings know ngly and voluntarily waived the right to
appeal his sentence and that Hastings' challenge to the U S S G
8§ 2D1.1(b)(1) increase is barred by the waiver.

W will uphold a waiver of the statutory right to appeal as
part of a valid plea agreenent if the waiver is know ng and
voluntary. See United States v. Robinson, 187 F.3d 516, 517 (5th
Cir. 1999); United States v. Ml ancon, 972 F.2d 566, 567 (5th
CGr. 1992).

Hastings waived the right to appeal any sentence that was
i nposed under the Sentencing Guidelines if the sentence was
within or below the Quideline range as determ ned by the district
court. Hastings agreed that the district court, inits
di scretion, would determ ne the Sentencing Quideline range that
was applicable in his case.

The district court ascertained at the Fed. R Cim P. 11
hearing that Hastings understood that in paragraph five of the
pl ea agreenent, he had waived the right to appeal his sentence
except in very limted circunstances. Hastings waived the
readi ng of the plea agreenent at rearraignnment and affirnmed that
he understood and agreed to the plea agreenent’s terns.

The district court determ ned that Hastings’ Sentencing
CGui deline range was 70 to 87 nonths’ inprisonnment and sentenced

Hastings within that Guideline range. Hastings executed a
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know ng and voluntary waiver of the right to appeal his sentence.
See Robi nson, 187 F.3d at 517.

Hastings’ appeal is wthout arguable nerit and is thus
frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th GCr. 1983).
Because the appeal is frivolous, it is dismssed. 5th Gr.

R 42.2. Hastings’ notion for |eave to appeal |FP is denied.
See Howard, 707 F.2d at 219-20. The Governnent’s notion to
di sm ss the appeal is granted.

APPEAL DI SM SSED AS FRI VOLOUS; | FP MOTI ON DENI ED; MOTI ON TO

Dl SM SS GRANTED



