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PER CURI AM *
The underlying 42 U.S.C. § 1983 action by Billy Ray G nnanon
(Texas prisoner #615926) clainms a violation of the Takings C ause
of the Fifth Anmendnent because he is not paid interest accruing on

his inmate trust account. He appeals the dism ssal of his action

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



as frivolous. W review for abuse of discretion. E.g., Berry v.
Brady, 192 F.3d 504, 507 (5th Cr. 1999).

We find such an abuse, because the evidentiary bases for the
district court’s opinion—that the funds in C nnanon’s account do
not generate interest and that his account is voluntary—do not
support finding the suit frivol ous. The statenent in the Texas
Departnent of Crimnal Justice Ofender Oientation Handbook that
the trust fund does not pay interest is beside the point, for it
does not address whet her such accounts earn interest.

Nor are we persuaded by the Texas Attorney General’ s Opinion,
because it antedates the passage of a Texas statute requiring that
the assets held in such inmate accounts be deposited either in the
general revenue fund of the state treasury, in trust with the
conptroller, or in a local bank account on approval by the
conptroller. See Tex. Gov' T CobE ANN. 8§ 493.0082 (West 1998).
Further discovery is necessary to ascertain whether the funds earn
i nterest.

Finally, C nnanon has presented a viable claimas to whether
the option to use an outside account renders any | oss of a property
interest a voluntary one. He clains he is not allowed to use funds
in an outside account for any prison purpose. Dependi ng on the
expected length of his incarceration and his ability to transfer
funds froman outsi de account, openi ng such an account m ght not be

a genui ne alternative.



Because we conclude that the district court abused its
discretion in dismssing the instant suit as factually groundl ess,
it is not necessary to reach C nnanon’s contention that the
screening provisions of 28 U S C 8§ 1915A unconstitutionally
restrict his access to federal courts. In any event, it is
meritless. See Martin v. Scott, 156 F.3d 578, 580 n.2 (5th Grr.
1998), cert. denied, __ US. __, 119 S. C. 2405 (1999).

VACATED AND REMANDED FOR FURTHER PROCEEDI NGS



