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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10090
Conf er ence Cal endar

PEDRO ORTEGA

Peti ti oner- Appel | ant,
vVer sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:99-CV-248-C

 April 12, 2000

Bef ore WENER, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

Pedro Ortega (#84749-080), a federal prisoner, petitioned
the district court for a wit of mandanus conpelling the
I mm gration and Naturalization Service ("INS') to "drop
deportation proceedi ngs and/or provide a hearing at the earliest
possible tinme." The district court concluded that Ortega had
failed to state a claimfor mandanus relief and entered judgnment
dism ssing the petition. Otega appeals.

Mandamus is an extraordi nary renmedy reserved for

extraordinary circunstances. Inre Am Mirine Holding Co., 14

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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F.3d 276, 277 (5th Gr. 1994). Mandanus may i ssue only when
(1) the plaintiff has a clear right to relief; (2) the defendant
has a clear duty to act; and (3) there is no other avail abl e

remedy. Smith v. North La. Med. Review Ass’n, 735 F.2d 168, 172

(5th Gr. 1984). It is not available to review the discretionary

acts of officials. G ddi ngs v. Chandler, 979 F.2d 1104, 1108

(5th Gr. 1992) (limting grant of mandanus to actions in which a
clear duty arises under the Constitution or a statute). This
court reviews the denial of a wit of mandanus to determ ne

whet her the petitioner has shown a clear and indi sputable right

to the wit. I ngalls Shipbuilding, Inc. v. Asbestos Health

daimants, 17 F.3d 130, 133 (5th Cr. 1994).

Ortega argues only that the INS has abused its discretion in
failing to hold an i nmedi ate deportation hearing in violation of
its own guidelines and that the failure of the INS to hold an
i mredi at e deportation has caused himto suffer "enotional and
psychol ogi cal stress.” Otega has failed to show that he has a
"clear and indisputable right" to issuance of a wit of nmandanus.

Because the appeal is frivolous, it is DISM SSED. See Howard v.

King, 707 F.2d 215, 220 (5th Gr. 1983); 5th Gr. Rule 42.2.

The three strikes provision of 28 U S.C. § 1915(g) "prohibits
a prisoner fromproceeding in forma pauperis ("IFP") if he has
had three actions or appeals dismssed for frivol ousness,

mal i ci ousness, or failure to state a claim" Carson v. Johnson,

112 F. 3d 818, 819 (5th G r. 1997). W caution Otega that once
he accunul ates three strikes, he may not proceed IFP in any civil

action or appeal filed while he is incarcerated or detained in
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any facility unless he is under inmm nent danger of serious
physical injury. See 8§ 1915(9).
APPEAL DI SM SSED.



