UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-10002

RUSSELL B. CANFI ELD, PEGGY A. CANFI ELD,

Pl ai ntiffs-Counter Defendants-Appellants,
VERSUS
AVERI CAN EUROCOPTER CORPORATI ON;

DAN HAGLER;, CHRI STI AN GRAS; LI NDA BURKETT,

Def endant s- Count er C ai mant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas, Fort Wrth

(4:99-CV-145-Y)
August 16, 2000
Before KING Chief Judge, REYNALDO G GARZA and PARKER, Circuit

Judges.
PER CURI AM *

Plaintiffs Russell B. Canfield and Peggy A Canfield appeal
the dismssal of their <clains against defendants Anerican
Eurocopter Corporation, Dan Hagler, Christian Gas and Linda

Burkett and the award of attorney fees to the defendants. W

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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affirm
FACTS AND PROCEDURAL HI STORY

On Decenber 13, 1995, Anerican Eurocopter term nated Peggy
Canfield s enpl oynent. On January 3, 1996, Peggy Canfi el d executed
a rel ease of clains against Anerican Eurocopter and its enpl oyees
related to her enploynent, including Title VIl of the 1964 G vi
Rights Act, 42 U S C. 8§ 2000e (1994)(“Title VI1") and the Age
Di scrimnation in Enploynent Act, 29 U.S.C. 8§ 621 (1994) (“ADEA”) in
exchange for an enhanced severance package.

On August 29, 1997, Peggy Canfield filed a conplaint in
federal court alleging that Anerican Eurocopter, Hagler, Gas, and
Jerry Motsinger violated the ADEA and Title VII in decisions
related to her termnation. The district court dismssed all of
her claims with prejudice and on July 28, 1998, the Fifth Crcuit
affirmed the dism ssal. See Canfield v. Amnerican Eurocopter Corp.
No. 98-10072 (5th Cr. July 28, 1998) (unpublished)(“Canfield |I").

On January 19, 1999, Peggy Canfield, nowjoined by her husband
Russell Canfield, filed the present lawsuit in state court.
Def endants renoved it to federal court. Plaintiffs filed an
anended conpl ai nt al | egi ng vi ol ati ons of ADEA and the O der Wrkers
Benefit Protection Act, 29 U.S.C. 8 626(f)(1)(1994)(“OABPA"), state
statutory and common | aw fraud, civil conspiracy, and viol ation of
fiduciary duty. The district court granted summary judgnent for
the defendants holding, “plaintiffs’ clains in this cause are
barred by the doctrine of res judicata or, alternatively,

col l ateral estoppel. Additionally, plaintiffs were not ‘consuners’



of goods and services, as required for clainms under the Texas
Deceptive Trade Practices and Consuner Protection Act. Finally,
plaintiff Russell Canfield does not have standing to bring this
suit.” The final judgnent, entered May 24, 1999, dism ssed all of
plaintiffs’ clainms with prejudice and ordered plaintiffs to bear
all costs. Approximately one nonth later, the court granted the
def endants’ notion to set aside the final judgnment and reopened t he
case to consider defendants’ counterclaim for attorney fees and
request for sanctions. On January 19, 2000, the court entered a
final judgnent awardi ng defendants $30,000 in attorney fees. The
district court further enjoined plaintiffs fromfiling any | awsuits
agai nst defendant based on Peggy Canfield s enploynent wth
Aneri can Eurocopter.
DI SCUSSI ON

Plaintiffs appeared pro se in the district court and on
appeal . Therefore, we are required to construe their pleadings
liberally. See Pena v. United States, 122 F.3d 3, 4 (5th Cr.
1997).

Plaintiffs first challenge the district court’s denial of
their notion toremand. In reviewng a district court’s denial of
a plaintiff’s notion to remand a case fromfederal court to state
court, we apply a de novo standard of review See Sherrod v.
Anmerican Airlines, 132 F.3d 1112, 1117 (5th G r. 1998). Under 28

U S C 8§ 1441(a), except as otherw se expressly provided by an act



of Congress, any civil action filed in state court may be renoved
to federal court when the district court would have original
jurisdiction. See id. at 1118. Because plaintiffs assert causes
of action under the ADEA and the OABPA, the district court had
jurisdiction over their clains and did not err in denying their
notion for renmand.

Plaintiffs also challenge the district court’s order denying
their notion to amend their pleadings and the order staying
di scovery. W reviewthese decisions for abuse of discretion. See
Ashe v. Corley, 992 F.2d 540, 542 (5th Cr. 1993)(denial of |eave
to amend revi ewed for abuse of discretion); Munoz v. Or, 200 F. 3d
291, 300 (5th G r. 2000)(discovery rulings are reviewed for abuse
of discretion). Plaintiffs sought to anend their conplaint to add
clainms under 42 U S.C. 88 1983 and 1988. Because plaintiffs
asserted no state action and because defendants are not state
actors, the district court concluded that the additional clains
were futile and denied the notion to anend. The district court’s
denial of plaintiffs notion to anmend was not an abuse of
di scretion. The defendants noved to stay discovery pending
resolution of their notion for summary judgnent. The district
court granted the notion in part, specifically permtting discovery
togo forward “as to issues related to Plaintiffs’ execution of the
Rel ease and the enforceability of the Release.” The district court

did not abuse its discretion in so limting discovery.



Plaintiffs next challenge the district court’s grant of
summary judgnment for defendants, reurging their a claimfor relief
pursuant to the OMPA as interpreted by Qubre v. Entergy
Qperations, Inc., 522 U S 422 (1998). W review the summary
j udgnent order de novo, enploying the sanme standard for summary
judgnent applied by the district court. Armstrong v. City of
Dal l as, 997 F.2d 62, 65 (5th Cr. 1993). W specifically rejected
this claim in Canfield I, holding “[t]he release, and [Peggy
Canfi el d’ s] acknow edgnent of sane, conplied with the requirenents
of a release set out in the Oder Wrkers Benefit Protection Act
(“OMBPA”), 29 U S.C. 8 626(f)(1),” citing Qubre. Canfield I, at
*2. The district court did not err inrejecting plaintiffs’ claim
in the present suit that defendants violated Peggy Canfield s
ri ghts under the OABPA

Finally, plaintiffs challenge the district court’s grant of
def endants’ counterclai mfor $30,000 i n attorney fees as sancti ons.
Def endants noved for summary judgnment on their counterclaim
alleging that plaintiffs violated Chapter Ten of the Texas C vi
Practice and Renedies Code by signing a pleading that 1) was
brought for an inproper purpose; 2) was not warranted by existing
| aw or by a nonfrivol ous argunent for the extension, nodification,
or reversal of existing |awor the establishnent of newlaw, and 3)
contai ned al |l egations and factual contentions that plaintiffs knew

had no evidentiary support even after a reasonabl e opportunity for



investigation. Tex. Qv. Prac. & REM CobE ANN. 8§ 10 (Vernon Supp.
1999). Defendants further alleged that plaintiffs violated Chapter
Nine of the Texas G vil Practice and Renedies Code by signhing a
pl eading that was groundless and brought in bad faith, for the
purpose of harassnent and for the inproper purpose of inposing
additional litigation costs upon defendants. Tex. GQVv. Prac. & REM
CooE ANN. 8 9 (Vernon Supp. 1999). Defendants submtted extensive
docunentary evidence to support their factual allegations.
Plaintiffs responded that the renedi es requested by defendants were
unconsti tutional , but did not refute defendants’ fact ual
allegations. W find no error in the district court’s grant of
summary judgnent for defendants on the issue of attorney’ s fees.
CONCLUSI ON

Based on the foregoing, we affirm the decisions of the
district court. Appellants’ notion to supplenent the record with
Peggy Canfield s nedical records is denied.

Motion to suppl enment DEN ED. AFFI RVED,



