IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60919

ROSE M THOMAS, Individually and as
Adm nistratrix of the Estate of Erica
Renee Thonmas, Deceased, and the Heirs
at Law of Erica Renee Thonmas, Deceased,
Pl ai ntiff-Appellant,

ver sus

THE GREAT ATLANTI C AND PACI FI C TEA
COVPANY, I NC., doing business as
Sav- A-Center,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi

Novenber 27, 2000

Bef ore KING Chief Judge, RICHARD D. CUDAHY," and WENER, Circuit
Judges.

WENER, Circuit Judge:

Plaintiff-Appellant Rose M Thomas (“Thomas”), the nother of
five-year-old Erica Renee Thonmas who was killed by a drunk driver
|ate one afternoon, brought this “dram shop” action against
Def endant - Appel l ee The Geat Atlantic & Pacific Tea Co., Inc.

(“Sav-A-Center”), a retail business that sold al coholic beverages

Crcuit Judge of the Seventh Circuit, sitting by
desi gnati on.



to the visibly intoxicated driver approximately two hours before
the tragic accident. The district court granted Sav-A-Center’s
nmotion for summary j udgnent after concl udi ng that Thomas’ s case was
infirmon the el enment of causation. On appeal, Thonas argues that
she adduced enough sunmary ] udgnment evi dence, al bei t
circunstantial, to raise a genuine issue of material fact regarding
causation.? Agreeing with Thomas that sunmary judgnent was
i nprovidently granted, we reverse and renand.
| .
Facts and Proceedi ngs

At 5:15 p.m on Novenber 22, 1995, Carol Kientz, while driving
under the influence of alcohol, struck and killed young Erica as
she was wal ki ng al ongsi de the road near her honme. That norning, at
approximately 11 a.m, Kientz and her boyfriend (now husband)
Ri ckey Lea purchased a si x-pack of beer from an Exxon conveni ence
store. According to Lea, Kientz drank two of these beers between
11 a.m and 12:30 p.m Lea averred that the couple then went to
the hone of Kientz’ s nother, where they remai ned for several hours.
Lea clains that, although beer and |iquor were avail abl e, neither
he nor Kientz drank any al coholic beverages while they were there.

Two hours before the accident, at approximtely 3:15 p.m,

! Thomas further contends that the district court erred in
denyi ng her “notion for reconsideration of final judgnent,” which
was correctly treated by the district court as a notionto alter or
anend under Fed.R Cv.P. 59(e). Because we agree with Thomas on
her first point of error, we need not reach the question of the
district court’s denial of her Rule 59(e) notion.
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Donna Kay Wal ker, a Sav-A-Center enpl oyee, sold Kientz a package of
beer.? Even though M ssissippi |aw prohibits the sale of alcoholic
beverages “to any person who is visibly intoxicated,”® Wl ker
neverthel ess sold Kientz the beer, after which Walker told Kientz
that “I hope [you are] not driving, and if [you are], be careful.”

After | eaving the Sav- A-Center, Kientz and Lea stopped by the
home of a friend, Derrick Breerwood, on their way to the Tax
Assessor’s office. According to Lea, Kientz had nothing to drink
whil e at Breerwood’ s hone. At approximately 4:45 p.m, Kientz and
Lea arrived at the Tax Assessor’s office where two enployees
observed that Kientz was extrenely intoxicated. These enpl oyees
descri bed Kientz as “sloppy drunk,” “staggering,” “stunbling,” and
as having “slurred speech.” When Kientz and Lea left the Tax
Assessor’s office, they purchased nore beer, this tinme at a

conveni ence store “like a Magic Mart.” Lea maintains, however

2The amount of beer sold to Kientz is in dispute. According
to Kientz's deposition testinony and affidavit, she purchased a
twel ve-pack of Add MIwaukee. The Sav- A-Center cashier, Donna
VWal ker, likew se testified that she sold Kientz a twel ve-pack.
Lea, however, testified that a six-pack of Mchelob Dry was
purchased. The receipt indicates only that “Od M| waukee cans”
were purchased for the price of a six-pack

3 MSS. CODE ANN. 8§ 67-1-83 (1991). See also MSS. CODE ANN.
8 67-1-53, which prohibits the sale of alcohol “to any person

visibly or noticeably intoxicated.” Mssissippi’s “dram shop”
statutes do provide a safe harbor for licensed sellers of alcoho
who legally sell alcoholic beverages to persons who, due to

i ntoxication, cause injury, death, or property damage. See M SS.
CODE ANN. 8§ 67-1-73. Thomas’'s suit is predicated on the illegal
sale of alcohol to a “visibly intoxicated” person, however, so the
statutory limts on liability are inapplicable.
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t hat al t hough he was drinking heavily throughout the day, Kientz
had i nbi bed only two of the beers purchased at the Exxon store that
nmor ni ng and that she had nothi ng el se al coholic to drink throughout
the course of the four-to-six-hour period |leading up to the fatal
accident. According to Lea, Kientz drank none of the Sav-A-Center
beer, none of the magic Mart beer, and nothing al coholic at either
her nother’s house or Breerwood' s house.

Kientz and Lea drove away fromthe “Magic Mart,” in separate
vehicles. Mnutes later, at 5:15 p.m, Kientz struck and killed
Erica. Al that took place in Novenber 1995.

Kientz was charged wth and subsequently pleaded guilty to
felony driving while under the influence for causing Erica s death.
In January 1999, Kientz was sentenced to five years in prison.

As adm nistratrix of Erica s estate and representative of her
heirs at law, Thomas filed a conplaint in the Crcuit Court of
Harrison County, M ssissippi. The conplaint alleges that Sav-A-
Center was negligent in selling alcoholic beverages to Kientz in
violation of MSS. CODE ANN. 8§ 67-1-83, 67-3-53, and 67-3-73, and
that this negligence proximately caused or contributed to the death
of Erica Thomas. Sav-A-Center tinely renoved the case to federa
court based on diversity jurisdiction.?*

After conpletion of discovery, Sav-A-Center noved for summary

j udgnent, contending that Thomas could not prove causation, an

‘See 28 U.S.C. §§ 1332(a), 1441(a)-(b).
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essential element of her case. Sav-A-Center asserted nore
specifically that Kientz did not drink any of the beer sold to her
by its enployee, that as such the admttedly illegal sale of
al cohol could not have contributed to Kientz's intoxication, and
that the beer sold to Kientz by Sav-A-Center thus could not have
been a substantial factor in the death of Erica Thonas.

M ssi ssippi’s “dramshop” act nmakes cl ear that the consunption
of al coholic beverages, and not the sale, service, or furnishing of
such beverages, is the proximate cause of any injury inflicted by
an i ntoxi cat ed person upon hi nself or another person.®> M ssissippi
thus requires a showng that the intoxicated person actually
consuned the al coholic beverages before liability will attach to
the seller of the beverages. M ssissippi’s dram |aw thereby
differs fromthose of other states, such as Texas, which do not
explicitly require proof of actual consunption.?

As noted, the court granted Sav- A-Center’s notion for summary

j udgnent and subsequently denied Thomas’s Rule 59(e) notion for

°See M'SS. CODE ANN. § 67-3-73.

6See, e.qg., TEX. AL. BEV. § 2.02(b) (“Providing, selling, or
serving an al coholic beverage nmay be made the basis of a statutory
cause of action under this chapter . . . upon proof that (1) at the
tinme the provision occurred it was apparent to the provider that
the individual being sold, served, or provided with an al coholic
beverage was obviously intoxicated to the extent that he presented
a clear danger to hinself and others; and (2) the intoxication of
the recipient of the alcoholic beverage was a proxinate cause of
t he danmages suffered.”); see also Smth v. Sewell, 858 S.W2d 350,
355 (Tex. 1993) (noting that in order for liability to attach to a
sell er of al coholic beverages, the intoxication of the recipient of
t he beverages nust be the proximate cause of the injury).
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reconsideration. This appeal ensued.
.
Anal ysi s

| . Standard of Review

We review a grant of summary judgnent de novo, applying the
sane wel | -known standard as the district court.” Wen review ng a
grant of summary judgnent, we nust review the record as a whole,
but must disregard all evidence favorable to the noving party that
the jury is not required to believe.® That is, we give credence to
evi dence favoring the nonnoving party as well as that evidence
supporting the noving the party that is wuncontradicted and
uni npeached, at |east to the extent that such evidence cones from
di sinterested wi tnesses.?®
B. |Issues

This appeal presents the narrow question whether direct
evi dence, however suspect it my  be, inevitably trunps
circunstanti al evidence for purposes of sunmmary judgnent.
Specifically, we nust decide whether a defendant is entitled to
summary j udgnent when the plaintiff has adduced strong

circunstantial evidence to establish an essential el enment of her

'See Morris v. Covan World Wde Mwving, Inc., 144 F.3d 377,
380 (5th Cir. 1998).

8See Reeves V. Sanderson Plunbing Products, | nc. ,
US __ ,120 S.C. 2097, 2110 (2000) (citations omtted).
°See i d.



claim and the defendant, in contrast, has offered evidence that,
al though direct, is weak or highly suspect. Under the instant
circunstances, we answer that question in the negative and rule
that sufficient summary judgnent evidence exists in the record for
a jury to resolve the issue of causation in favor of Thomas,
particularly in |light of the apparent nendacity of the witnesses on
whose testinony Sav-A-Center relies.
1. Thomas’s Proof of Negligence by G rcunstantial Evidence

Under well-established M ssissippi |aw, negligence my be
proved by circunstantial evidence, provided that the circunstances
are sufficient to take the case “out of the real mof conjecture and
place it within the field of legitimate inference.” |[|f proof of
causation is to be established circunstantially, the evidence nust
be sufficient to nake the plaintiff’s asserted theory probabl e, not
merely possible; and it is usually for the trier of fact to say
whet her the proffered circunstantial evidence neets this test.!
As the i ssue of proximte or contributing causationis |ikew se one
for the trier of fact, sunmmary judgnent is inproper when the
plainti ff has advanced enough circunstantial evidence to take her

clains out of the real mof “nere conjecture” and plant themin the

10See K-Mart Corp. v. Hardy, 735 So.2d 975, 981 (M ss. 1999).

1See Leflore County v. Gvens, 754 So.2d 1223, 1230 (M ss.
2000) .




solid ground of “reasonable inference.”?'?

Lacking a witness who was in the conpany of Kientz and Lea at
all relevant tinmes, Thomas nust rely on circunstantial evidence to
denonstrate the existence of a jury question on causation.
Specifically, Thomas mai ntains that Kientz could not possibly have
reached the level of intoxication at which she appeared to be at
t he Tax Assessor’s office unl ess she had consuned sone of the beer
purchased at the Sav-A-Center. |In support of her argunent, Thomas
points to (1) the testinony of third-party witnesses to denonstrate
t hat Kientz was consi derably nore i ntoxi cated at the Tax Assessor’s
Ofice than at the Sav-A-Center; (2) the deduction that Kientz's
bl ood al cohol |evel had to have been sufficiently high at the tine
of the accident to warrant a felony charge of driving under the
influence; (3) the fact that Kientz had a strong incentive to lie
in her affidavit, which was obtained while she was awaiting tri al
on charges grounded in the very sane fact questions; (4) the
testinony of Kientz to the effect that she has to consune a “little
nmore than a [twel ve] - pack” before anyone can tell that she has been
drinking, and that two beers would not affect her; and (5) the
testinony of Kientz and Lea that Kientz did not drink any al cohol
after leaving the Sav-A-Center despite the availability or
acqui sition of such beverages.

We are persuaded that Thomas’s circunstantial evidence is

12See, e.Q9., Snapp v. Harrison, 699 So.2d 567, 570 (M ss
1997).




sufficient to establish the existence of a genuine issue of
material fact whether Kientz consuned any of the beer purchased at
the Sav- A-Center. Specifically, we conclude that Thonmas has shown
a basis in the evidence fromwhich a jury could reasonably infer
that Kientz's level of intoxication increased throughout the
af t ernoon, that Kientz nust have consuned a | arge vol une of al cohol
to have been as visibly drunk as she was by |ate afternoon, and
t hat such vol une nust have consisted in significant part of sone of
the Sav-A-Center beer, which could only have been consuned by
Kientz during the tine between its 3:15 p.m sale at the Sav-A-
Center and Erica’s death two hours later.
2. Credibility of Sav-A-Center’s Wtnesses

Sav- A-Center nevertheless insists that its direct evidence
incontrovertibly establishes that Kientz did not drink any of the
beer purchased fromthe Sav-A-Center on the day of the accident.
We di sagree. M ssissippi law identifies the consunption of
al coholic beverages, and not its sale, as the proxi mte cause of
any injury inflicted by an intoxicated person.'® Therefore, argues
Sav- A-Center, by presenting direct evidence that Kientz did not
consune any of the Sav-A-Center beer, it has denonstrated a
conplete failure of proof concerning an essential elenent of
Thomas’s claim Sav-A-Center asks us, in effect, to manufacture a

per se direct evidence rule that would create a much safer harbor

13See M'SS. CODE ANN. 8§ 67-3-73.
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for purveyors of alcoholic beverages than the M ssissippi
| egislature has seen fit to provide. This we cannot do.

Sav- A-Center’s direct evidence consists solely of (1) Kientz’s
affidavit, in which she avers that “l did not drink beer purchased
from the Sav-A-Center store, or any other beverage containing
al cohol , purchased at the Sav- A-Center store on Novenber 22, 1995,”
and (2) the deposition testinony of Lea, which corroborates
Kientz's affidavit. Thomas, however, has adduced evidence that
seriously underm nes both the testinony of Lea, who was Kientz’'s
boyfri end and future husband and who adm ts to havi ng been dri nki ng
heavi |y t hroughout the day of the fatal accident, and the affidavit
of Kientz, which was obtained while she was under indictnent and
awaiting trial. Thomas points out correctly that with a crimna
trial approaching, any admssion by Kientz to drinking a
subst anti al amount of beer — particularly the Sav- A-Center beer,
whi ch woul d have to have been consuned within the two-hour period
i medi ately preceding the accident — would have severely
j eopardi zed any chance Kientz had of prevailing at her crimna
trial. Kientz’'s credibility thus becones highly suspect; she was
anything but an entirely disinterested witness despite the fact
that she is not a party to Thomas’s civil action. Simlarly, given
his own heavy drinking prior to and during all critical tines and
his close personal relationship to the drunk driver, Lea's
credibility would be subjected to skeptical scrutiny by any finder
of fact.
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O course, nere “netaphysical doubt” about material facts is
insufficient to preclude a grant of sunmary judgnent.!* And, just
as plainly, a notion for sunmmary j udgnent cannot be defeated solely
by conclusional allegations that a witness lacks credibility.?
Nevert hel ess, when the circunstances are conducive to lying, well-
supported suspicion of nendacity nmay serve as a legitinmate basis
for the factfinder’ s reasonabl e i nferences concerning the ultimte
facts at issue.'® Here, Kientz's own testinbny —not to nention
the fact that her blood al cohol |evel was sufficiently high to
warrant a felony charge of driving under the influence —
underm nes any realistic |likelihood that (a) she was not drunk or
(b) she was as drunk as she appeared —and getting drunker by the
hour — but had consuned only two beers sone four to six hours
earlier and nothing thereafter.

Conversely, if Kientz’'s and Lea's testinony is credible,
significant portions of it severely conprom se Sav-A-Center’s own
“alternate source of alcohol” theory. Both Kientz and Lea
mai ntai ned that, after she drank two of the beers purchased from

the Exxon store between 11 a.m and 12:30 p.m on the day of the

19See Matsushita Elect. Indus. Co. v. Zenith Radio Corp., 475
U S. 574, 587 (1986).

15See, e.q., Curl v. International Business Mach. Corp., 517
F.2d 212, 214 (5th Gr. 1975)

18See Reeves, 120 S.Ct. at 2108 (noting that it is perm ssible
for the trier of fact to infer the ultimate fact of discrimnation
fromthe falsity of the enployer’s explanation, particularly if
“di sbelief is acconpani ed by suspicion of nendacity”).
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accident and sonme five hours before it occurred, Kientz did not
drink any alcohol, fromany location, at any tine. |In addition,
Kientz herself stated that she woul d have to consune a “little nore
than a [twelve]-pack” before soneone could tell she had been
drinking, and that two beers woul d not affect her; yet wtnesses at
the Sav-A-Center and the Assessor’'s Ofice testified that she was
visibly inebriated, and nore so at the Assessor’s O fice than when
she bought the beer at the Sav-A-Center. W agree with Thomas t hat
when questions about the credibility of key witnesses | oomas | arge
as they do here, sunmary judgnent is inappropriate.

In reversing summary judgnent and remanding for trial, we
deci de only that Thomas has presented sufficient sumary judgnent
evidence to withstand Sav-A-Center’s notion for summary judgnent;
we take no position on Thomas's ultimate ability to prove her case
by a preponderance of the evidence. W are satisfied that when
circunstantial evidence supporting the nonnoving party is this
strong, and the only direct evidence supporting the noving party is
this suspect, the nerits of plaintiff’s case —hinging here on the
el emrent of causation —nust be determned by a trier of facts.

L1,
Concl usi on

For the reasons expl ai ned above, the district court’s grant of

summary judgnent is reversed, and the case is remanded for further

proceedi ngs consistent with this opinion.
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REVERSED AND REMANDED
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