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AMERI CAN GUARANTEE AND LI ABI LI TY | NSURANCE COMPANY,
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Before SMTH and DENNIS, Circuit Judges, and ROETTGER, ! District
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! District Judge of the Southern District of Florida, sitting
by desi gnati on.



DENNI'S, G rcuit Judge:

Aneri can Guar ant ee and
Liability | nsurance Conpany
(“Amrerican Cuarantee”) brought
this diversity suit seeking a
declaratory judgnent that the
conprehensive general liability
(“CE") insurance policies it
sold to Hattiesburg Coca-Cola
Bottling Conpany (“Hattiesburg
Coke” or “Coke”) afforded no
coverage or defense for twenty-
one M ssi ssi ppi | awsui ts
alleging that, anong ot her
t hi ngs, the insured s mal e
enpl oyee had surreptitiously
vi deot aped femal e custoners
changing clothes in a wonen’s
dressing room on the insured’ s
prem ses. The district court,
on Anerican Cuarantee’s notion
for summary judgnent, rul ed that
the insurer had no duty to
defend or indemify Hattiesburg
Coke, Richard Thonson (Coke’s
chief executive officer), or
John Thonmson, (Coke’s alleged
enpl oyee- voyeur and Ri chard
Thonmson’s  son) under either
Coverage A or Coverage B
(General ly speaking, Coverage A
i nsures agai nst acci dent al
bodi |l y injury and property
damage liability; Coverage B
I nsures agai nst non-acci dental
non-bodi | y per sonal injury
liability). Hat ti esburg Coke,
Ri chard Thonson, and John
Thonmson appeal ed. A prior panel
of this court affirmed in part,
reversed in part, and renmanded
in part. See Anerican GQuar. &
Liab. Ins. Co. v. The 1906 Co.,
129 F.3d 802, 810 (5th G
1997) (“Anerican Guar. 1”).2 That

2 After this case was fil ed,
Hattiesburg Coke <changed its

panel affirmed the district
court’s j udgment denyi ng
coverage for any clains against
John Thonson and cl ai ns agai nst
Ri chard Thonson and Hattiesburg

Coke based on their alleged
vicarious liability for John’s
acts. That panel also affirnmed

the district court’s ruling that
al | cl ai ns agai nst Ri chard
Thonmson and Hatti esburg Coke are
excl uded fromcoverage under the
Coverage A portion of t he
poli ci es. See id. However ,
t hat panel vacated the district
court’s ruling that the policies
excluded coverage for Richard
Thomson and Hattiesburg Coke
under Coverage B. See id. at
811. The panel renmanded the
case for new proceedings on
Coverage B. After remand, on
American CGuarantee’s notion for
summary judgnent, the district
court ruled that the insurer
also had no duty to defend or

i ndemmi fy under Coverage B. All
adversel y af fected parties
appeal ed, including Hattiesburg

Coke’ s unbrella insurer, Cenera
Star National |nsurance Conpany.
W reverse and grant notions for
summary j udgment agai nst
Anmerican Guarantee and in favor

of Hattiesburg Coke, Richard
Thonson, and Ceneral Star.?3
| . Facts and Procedural History

A. Background: Anerican Guar. |

name to “The 1906 Conpany.” To
avoi d conf usi on, we follow the

first panel ' s pr ecedent of
referring to the conpany’s
ori gi nal nane.

3

John Thonson is not a

party to this appeal.



The background facts were
well stated in the prior panel
opi ni on. W r epeat t hem
verbatimfor easy reference:

“Havi ng recently devel oped
an interest in photography while
l'iving in M nnesot a, John
Thonson returned to Hattiesburg,
Mssissippi with a desire to
open hi s own phot ography studi o.
In early 1990, Richard Thonson,
John's f at her and CEO of
Hatti esburg Coke, authorized the
use of Hattiesburg Coke funds to

open a photography studio,
Visual Arts Studio (VAS). The
new studio was |ocated at 3820
Har dy Street, Hat ti esburg,
M ssissippi, nore than a mle
from the conpany's bottling
oper ati on. The studi o

concentrated on photographing
and vi deot api ng young wonen for

model i ng portfolios and
advertisenents, as well as
‘gl anour phot ography.’ Al though
the studio operated under a
di fferent name and was
physically separate from the
bottling conpany, it was owned

and operated as a division of
Hatti esburg Coke. Moreover, the
VAS enpl oyees were considered
enpl oyees of Hattiesburg Coke,
and all maj or business deci sions
concerning the studio, fromthe
purchase of equipnent to the
scope and ultimate term nation
of the business, were nade at
Hattiesburg Coke's corporate
headquarters at 4501 Har dy
Street.

“By the spring of 1991, VAS
was operating in the red and
John Thonmson wanted to return to
school. Thus, Hattiesburg Coke
officials decided to termnate

the studio's operations. John,
however, still had access to VAS
and was in the mdst of w nding
up its affairs when the events
giving rise to the underlying
state court Jlawsuits came to
light.

“I'n Novenber 1991, a VAS
client picked up a videotape
whi ch she thought contained her

portfolio photographs. When
she viewed the tape, she
di scovered footage of herself
dressing and undressing in the

VAS dressing room She reported
her discovery to police, who
searched the studio and found
numer ous ot her tapes containing
f oot age of young wonen dressing
and undressing in the sane room
The police also discovered a
fiber optic canmera concealed
underneath a bench in the
dressing room

“I'n the nonths follow ng
t he police i nvestigation
twenty-one wonen filed lawsuits
agai nst John Thonson, Richard
Thonmson, VAS, and Hattiesburg
Coke. These plaintiffs alleged
vari ous causes of action
i ncluding invasion of privacy,
outrage, intentional infliction
of enotional distress, fraud,
negl i gence, and exploitation of
m nors. The conpl aints incl uded
all egations that Hatti esburg
Coke and Richard Thonmson were

vicariously Iliable for John's
acts because John acted as a
Hattiesburg Coke enployee in
making the tapes and because
John served as a director and
officer of Hattiesburg Coke.
The conplaints also sought to

visit liability on Hattiesburg
Coke and Richard Thonson for a
host of negligence-based torts,



i ncl udi ng negli gent entrustnent,

negl i gent supervi si on, and
negli gent hiring.

“Hattiesburg Coke hel d
liability insurance policies for
t he peri ods in guesti on.
Anmeri can Guar ant ee, their
princi pal i nsurer, issued a
combi ned property and
conprehensive general liability

i nsurance policy to Hattiesburg
Coke covering the period from

Decenber 31, 1989, t hr ough
Decenber 31, 1990. The policy
was renewed for the period from
Decenber 31, 1990, t hr ough
Decenber 31, 1991. The policy
provided liability insurance
cover age of $500, 000 per

occurrence and $1, 000,000 in the

aggregate. Hattiesburg Coke was
al so the naned i nsured under an
Unbrella Liability Policy for

the Coca- Col a Bottlers
Associ ation issued by GCeneral
Star National |nsurance Conpany
("Ceneral Star") for the policy
period January 1, 1990, through
January 1, 1991. Each GCenera
Star policy provided liability
coverage  of $5, 000, 000  per
occurrence and i n the aggregate.

“After di scussions
concerning coverage, Anerican
CGuarantee agreed to defend
Hattiesburg Coke and Richard
Thomson in the state court suits
under a reservation of rights,
but refused to defend or
i ndemmi fy John Thonmson. In its
reservation of rights
correspondence, Ameri can
Guar ant ee rai sed sever al
coverage questions, including
whet her the VAS building was a
desi gnated prem ses; whet her
the conduct alleged constituted
an ‘occurrence’; whet her the

damages al | eged constituted
‘“bodily injury’; and whet her
John's conduct fell wthin a
policy exclusion for crimnal

activities. Eventual |l y,
ni neteen of the twenty-one suits
were settled,* with John Thonson

agreeing to contri bute
approxi mately  $2,545,000 and
Ceneral Star agreeing to pay
approxi nat el y $3, 774, 000 on
behalf of R chard Thonmson and
Hat ti esburg Coke.

“Once t he under | yi ng

| awsuits were settled, American
CGuarantee filed this declaratory
judgnent action against John
Thonson, t he 1906  Conpany,
Ri chard Thonmson, and General
Star to resolve its coverage
obligations. The district court
found that the insurance policy
unanmbi guously limted liability
coverage to injuries arising
fromcertain prem ses desi gnated
on the declarations page of the
policy and that the VAS property
was not i ncl uded in that
desi gnati on. The court also
concluded that John Thonson's
actions were not wthin the
scope of his enploynent and that
the injuries alleged by the
wonen did not constitute an
‘occurrence’ under the policy
because they were intended or
expected from the standpoint of

the insured. Accordi ngly, the
district court granted summary
judgnent in favor of Anerican
Guar ant ee. The court also

denied General Star's claimfor
i ndemmi fication for the paynents
it had made on behal f of Richard
Thonmson and the 1906 Conpany.

* The remaining two suits

were dism ssed as tinme barred.



See id. at 804-05.

B. Current |ssues
Before the Court

In this second appeal by
Hatti esburg Coke, Ri chard
Thomson, and Ceneral Star, the
case returns with little added
to the record or the district
court’s reasons; however, the
parties have provi ded additional
or al and witten argunents
focused on Coverage B. Wth the
benefit of their advocacy, we
address the questions that the
prior panel pretermtted or did
not definitively resolve: (1)
whet her t he state court
conplaints allege viable causes
of action against Hattiesburg
Coke and Ri chard Thonpson
because of their own negligence
in not t aki ng appropriate
precautions against the alleged
tortious conduct of John
Thonson; (2) whether the all eged
personal injuries arose out of
the conduct of Hatti esburg
Coke’ s business; and (3) if so,
whet her t he conpl ai nant s’
injuries arose out of offenses

for which Coverage B provided
non-bodi | y per sonal injury
liability insurance (viz., the

of fense of the invasion of the
right of private occupancy of a
room that a person occupies by
or on behalf of its owner).

C. Standard of Revi ew

revi ew of
granting

In our plenary
the district court’s
and rejecting not i ons for
summary judgnent, we decide the
foregoing issues of |aw and
i nsurance policy construction de

novo. See Liberty Mit. Fire
Ins. Co. v. Canal Ins. Co., 177
F.3d 326, 331 (5th Cir. 1999);
Lubbock County Hosp. Dist. V.
Nati onal Union Fire 1Ins. Co.,
143 F.3d 239, 241-42 (5th Gr.
1998).

1. Mssissippi’s Rules for
I nterpreting |Insurance

Contracts
The law governing the
interpretation of I nsur ance

contracts is well settled in
M ssi ssi ppi . In determ ning
whet her Anerican Guarantee owes
Hattiesburg Coke or its CEO a
duty to defend or indemify, we
look to the allegations in the
under |l ying state court
conpl ai nts. If the conplaints
state a claimthat is within or
arguably wthin the scope of
coverage provided by the policy,
American GQuarantee is obliged to

def end and, if necessary,
i ndemmi fy Hattiesburg Coke. See
Centennial Ins. Co. v. Ryder
Truck Rental, 1Inc., 149 F.3d
378, 383 (5th Cr. 1998); State
Farm Mut. Auto. 1Ins. Co. V.
Scitzs, 394 So. 2d 1371, 1373
(Mss. 1981) (both noting that
M ssi ssi ppi courts interpret
terms of insurance policies,

particul arly exclusion clauses,

favorably to t he i nsured
wherever reasonably possible);
see also Canal Ins. Co., 177
F.3d at 331 (stating that under
M ssissippi law, “any doubt as
to the existence of a defense
obligation is . resolved in
favor of the insured”). In
conparing the conplaints wth

the policy terns, we |l ook not to
the particular |legal theories



t he state
but to t he
al | egedl y tortious conduct
underlying their suits. See
Equal Enpl oynent Qoportunity
Commin v. Southern Publ’g Co.,
894 F.2d 785, 790-91 (5th Cr.
1990) (“Under M ssissippi’s
‘all egations of the conplaint’

pursued by
conpl ai nant s,

general rule that “[a]n insurer
must bear the entire cost of
def ense when ‘“there i s no

reasonable neans of prorating
the costs of defense between the

covered and the not-covered
items.’”) (quoting Insurance Co.
of N. Aner . V. Forty- Ei ght
| nsul ati ons, | nc., 633 F.2d

rule if the factual allegations 1212, 1224-25 (6th Gr. 1980),
of the conplaint bring the cert. denied, 454 U S 1109
action within coverage of the (1981)). W nmust give the
policy, the insurer has a duty policy |anguage its plain and
to defend.”); see also State ordinary neaning, see Bl ackl edge
Farm Mut. Auto. Ins. Co. v. Vv. Omega |Insurance Co., 740 So.
Taylor, 233 So. 2d. 805, 808 2d 295, 298 (Mss. 1999) (“terns
(M ss. 1970) (stating that wused in an insurance policy
although an insurer normally should be understood in their
bases its duty to defend on the plain, ordinary, and popular
facts alleged in the petition, sense rat her t han in a
it may also have a duty to philosophical or scientific
defend if it knows of other sense”), and resol ve any
facts that warrant coverage). anbiguities or equi vocal
American Quarantee is justified expressions in favor of the
inrefusing to defend only if it insureds, see Ryder Truck
is clear from the face of the Rental, Inc., 149 F.3d at 382-
state court conplaints that the 83, but not create anbiguities
allegations therein are not where none exist. See Scitzs,
covered. See Moel | er v. 394 So. 2d at 1372.

Anerican GQuar. & Liab. Ins. Co.,

707 So. 2d 1062, 1069 (M ss. I1l. Relevant Coverage B
1996); see also Merchants Co. v. Provi sions; Coverage A
Anerican Motorists Ins. Co., 794 Di sti ngui shed

F. Supp. 611, 617 (S.D. Mss.

1992) (“[T]he duty to defend is
broader than the insurer's duty
to indemify under its policy of
i nsurance: the insurer has a
duty to defend when there is any
basis for potential Iliability
under the policy”). Mor eover,
because the state suits allege
multiple grounds for recovery,
Ameri can Quarant ee nust provide
a defense if any ground falls
within the terns of the policy.
See Southern Publ’g Co., 894
F.2d at 790-91 (adopting the

Coverage B of the CGL
policy that Anerican Quarantee
issued to Hattiesburg Coke in
1990 provi des:

COVERAGE B. PERSONAL
AND ADVERTI SI NG | NJURY
LI ABI LI TY

1. Insuring Agreenent.

a. W wll pay those
suns that the insured
becomes | egal |y



obligated to pay
as damages
because of
“personal injury”
or “advertising
injury” to which
this i nsurance
applies. . . .
W will have the
right and duty to
defend any “suit”

seeki ng t hose
damages.
* * *
b. Thi s i nsur ance
applies to “personal
injury” only if

caused by an of fense:
(1) Commtted in the
“coverage territory”
during t he policy
period; and

(2) Arising out of the

conduct of your
busi ness .
* * *

SECTI ON V-DEFI NI TI ONS

* * *

10. “Personal injury”
means injury, other
than “bodily injury”,
arising out of one or
nmore of the follow ng

of f enses:
* * *
C. W ongf ul entry

into, or eviction of a
person from a room
dwelling or prem ses
t hat t he per son
occupi es.

In 1991, Anerican Guarantee
altered the *“wongful entry”
provision of the policy as
fol | ows:

c. Wongful eviction
from wongful entry
into, or invasion of
the right of private
occupancy of a room
dwel ling or prem ses
t hat a person occupi es
by or on behalf of its
owner , landlord or
| essor

(enphasi s added).

Cover age B i nsur ance
agai nst per sonal i njury
liability is typical of such
provi si ons t hat have been

included in CA policies since
the 1980s. See generally M

Jane (Goode, Per sonal I njury
Liability Coverage, 30-SPG Bri ef
39 (Spring 2001); Fritz K

Huszagh & Marisa A Mancici,

Cur r ent | ssues | nvol vi ng
| nsurance of Gl ains for Personal

Injury, 427 PLI/LIT 483 (1992).

Cover age B personal injury
liability insurance differs from
Coverage A bodily injury and
property damage insurance in at
| east t wo i nport ant ways.

First, unl i ke Cover age A,
Coverage B may be triggered
W t hout proof of an accidenta

occurrence. Instead, Coverage B
is activated by the conm ssion
of certain specified offenses
during the policy period. Also
unl i ke Cover age A, whi ch
excl udes coverage for “‘[b]odily
injury’ or ‘property danage

expected or intended from the
st andpoi nt of the insured,”
Coverage B expressly extends




cover age to liability for
“‘personal injury’ . ot her
than “bodily injury’ ,” caused by

certain defined of fenses arising
out of the insured s business.
Anerican Guar. 1, 129 F.3d at
808. Therefore, under Coverage
B, the triggering act may be
i ntentional .

Consequent |y, cases turning
on t he “occurrence” or
“acci dent” requi renment of
Cover age A type liability
i nsurance (or its exclusion of
i ntentional or expect ed
injuries) areirrelevant to this
appeal . See, e.qg., Sennett v.
United States Fid. & Guar. Co.,

757 So. 2d 206, 210-13 (M ss.
2000); Ransay v. Qmibank, 215
F.3d 502, 503 (5th Cr. 2000);
Audubon Ins. Co. v. Stefancik,
98 F. Supp.2d 751, 754-55 (S.D
Mss. 1999); United States Fid.
& Guar. Co. v. B & B G| Wl

Serv., Inc., 910 F. Supp. 1172,
1176-86 (S.D. Mss. 1995) (al

interpreting Coverage A type
policies). Also irrelevant to
this appeal are cases in which
the insured seeks Coverage B
per sonal injury liability
coverage for its pol [ ution

damage t o anot her person despite
the pollution danage exclusion

contained in the Coverage A
provision of its policy. See,
e.qg., Geqgory v. Tennessee (@&As
Pi peline Co., 948 F.2d 203, 209
(5th Gr. 1991) (holding that
“to extend Coverage B to all
property damages, i ncl udi ng

damages which would be covered

under Coverage A, would render
t he pol | ution excl usi on
meani ngl ess”). I n other words,

in this appeal we are not faced
wth a claim for overlapping A

and B coverage; we deal only
wth intrinsic Cover age B
per sonal liability insurance
cl ai ns.

| V. Di scussion of Coverage
| ssues
A. The Insureds’ Liability
Under State Law

Under Coverage B, Anerican
Guarantee agreed to “pay those
suns that the insured becones
legally obligated to pay as
damages because of ‘personal
injury’ to which this
i nsurance applies.” “Per sonal

injury” is defined by the policy
as “injury, other than ‘bodily
injury’, arising out of one or
nmore of the follow ng of fenses

o7 Thus, the threshold
question is whether, based on
the state court allegations,
Hattiesburg Coke and Richard
Thonmson can be hel d |iabl e under

M ssissippi law to pay damages
for non-bodily personal injury
to the state court plaintiffs.

We concl ude that they can.

The conplainants in the
underlying state court actions
alleged that, as the result of
t he negligent acts and om ssi ons
of Ri chard Thonmson and
Hatti esburg Coke, they sustained
personal injuries arising out of
John Thomson’ s wr ongf ul
i ntrusion into the wonen’s
dr essing room and hi s
cl andesti ne vi deot api ng of their
imges while they occupied the

room to change clothes. I n
particul ar, t he factual
al | egati ons i nclude t he

followng: (1) Hattiesburg Coke
and Richard Thonmson funded VAS
and John Thonson in all aspects



of the VAS business, and that
Hatti esburg Coke owned the
bui l ding in which VAS operat ed,;
(2) VAS and John Thonson used
the Hattiesburg Coke trademark

on its letterhead stationary,
hol ding thenselves out to be
of ficial agents and advertising
representatives of Hattiesburg
Coke; (3) VAS and John Thonson
“set thenselves out to the

public to be .
phot ogr aphers”;

. . professional
(4) Hattiesburg

Coke and Ri chard Thonmson
“i nduc| ed] the [state court
plaintiffs, sone of t hem
m nors, ] to submt to the
phot ogr aph sessi ons . in the
furtherance of the business
interests of Hattiesburg Coca-
Cola Bottling Conpany”; (5)
Hattiesburg Coke and Richard
Thomson “solicited clients for
VAS for purposes of its own
advertising”; (6) Hattiesburg
Coke “purchased the special
fiber optic lenses and canera
equi pnent used by John
Thomson for the secretive and
illicit dressing room
phot ogr aphs . [and] that
[Hatti esburg Coke] knew, or
shoul d have known, that the said
special equipnent and |enses
wer e not necessary to a

| egi ti mat e phot ogr aphy busi ness,
and were for an inproper and
illicit pur pose”; (7)
Hatti esburg Coke “was negligent

in purchasing for the [VAS]
special ‘spy’ type |lenses and
canera equipnment that did not

have a legitimte purpose in a
normal phot ography studi o, and
[that Hattiesburg Coke] knew or
shoul d have known that the said
speci al | enses and canera
equi pnent were normally used for

furtive, secretive photography,
whi ch had no legitimte place in
a phot ography studio”; (8) John
Thomson “‘wired” the changing
room with hidden novie caneras
and secretly recorded by VCR
tape the [state court plaintiff]
in the process of changing
cl ot hes”; (9) “Thonmson then
utilized the entire tape of the
[state court plaintiffs, whom
were mnors] to add to his
‘conposite’ tape of other wonen
al | in different stages of
nudity”; (10) Thonson shared
copies of the tapes with other
viewers and possibly sold the
copies; (11) John Thomson had a
hi story of di stributing
“Illegitimate” nude phot ography;
(12) Hatti esburg Coke and
Richard Thonson “failed to
properly warn the [state court
plaintiffs] that . . John
Thomson had the propensity to
commt illegal acts such as
phot ogr aphi ng and vi deot api ng
[mnors] in various stages of
undress”; (13) Hattiesburg Coke
and Ri chard Thonmson “wer e
negl i gent in allowing [John
Thonson] to utilize t he
Hattiesburg Coca-Cola Conpany
staff, equipnent, and assets in
his business efforts to induce
the [state court plaintiffs]

to be phot ogr aphed and
vi deot aped in various stages of

undress”; (14) Hattiesburg Coke
and Ri chard Thonmson “wer e
negligent in failing to keep a
pr oper .l ookout for safety
and well being of the [state
court plaintiffs] while in the

studi os of the defendants” due
to the fact that the state court
plaintiffs wer e busi ness
invitees of Hattiesburg Coke and



Ri chard Thonmson; and (15) the
actions of Hattiesburg Coke “in
purchasi ng for [VAS] the special
‘spy’ type canera |enses and
ot her special canera equi pnent,
when the officers and directors
of the said conpany knew or
should have known that such
equi pnent did not have a
legitimate pur pose in a
phot ogr aphy studi o, was grossly
negligent.”

Based on the al |l egati ons of
the state court conplainants,
the insureds are potentially
liable under three theories of
negl i gence. First, Ri chard
Thomson and Hattiesburg Coke
failed to maintain reasonably
safe condi tions for their
busi ness invitees. “M ssissipp
i nposes on busi ness owners ‘the
duty to maintain the premses in

a reasonably secure or safe
condition’ for business patrons
or invitees.” Whitehead v. Food
Max, lInc., 163 F.3d 265, 271
(5th Gr. 1998) (quoting Lyle v.
M adi ni ch, 584 So. 2d 397, 399
(M ss. 1991); see also id.
(further quoting Lyle: “[ Al ny
busi ness  which invites t he

conpany of the public nust take
reasonably necessary acts to
guard against the predictable
risk of assaults. A Dbusi ness
proprietor owes a duty to those
entering its prem ses to provide
a reasonabl y safe pl ace.”
(internal quotations omtted)).
This duty owed by Dbusiness
owners includes the protection
of patrons or invitees fromthe
foreseeable wongful acts of
enpl oyees and third persons on

the premses. See id.; L.T. v.
Gty of Jackson, 145 F. Supp. 2d
756, 759 (S.D M ss. 2000)
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(citing Little by Little v.
Bell, 719 So. 2d 757, 760 (M ss.
1998) ; Steele V. | nn of
Vi cksburg, Inc., 697 So. 2d 373,
377 (M ss. 1997)). ““TAInN
invitee is a person who goes

upon the prem ses of another in
answer to the express or inplied
invitation of the owner or
occupant for their mut ua
advantage.’” Little by Little,
719 So. 2d at 760 (quoting
Hof fman v. Planters G n Co., 358
So. 2d 1008, 1011 (M ss. 1978));
St eel e, 697 So. 2d at 377
(quoting Skelton v. Twin County
Rural Elec. Ass’'n, 611 So. 2d
931, 936 (M ss. 1992)).

Second, the insureds were
potentially i abl e for
negligently hiring John Thonson.
Under M ssi ssi ppi | aw, an
enpl oyer may be held |iable for
negligently hiring an enployee
who intentionally I njures
another if, prior to the injury,
t he enpl oyer knew or shoul d have

known of t he enpl oyee’ s
propensity for the conduct in
question. Thatcher v. Brennan,
657 F. Supp. 6, 10 (S.D. M ss.
1986) (citing Jones v. Toy, 476
So. 2d 30, 31 (Mss. 1985));
Fr eeman V. Lester Coggi ns
Trucking, Inc., 771 F.2d 860,
861 n.1 (5th Cr. 1985); Schultz
v. Evelyn Jewell, Inc., 476 F.2d
630, 631 (5th Gr. 1973));
Ti chenor V. Roman Cat holi c
Church, 32 F.3d 953, 960 (5th
Gr. 1994); cf. Restatenment
(Second) of Torts § 307 (1965)
(“I't is negligence to use an

instrunmentality, whether a human
being or a thing, which the
actor knows or should know to be
SO inconpetent, inappropriate,
or defective, that its use



i nvol ves an unreasonabl e ri sk of
harmto others.”).

Third, Hattiesburg Coke and
Ri chard Thonson are potentially
liable for their entrustnent of
the VAS facilities and equi pnent
to John Thonson. M ssi ssi ppi
has adopted the doctrine of
negli gent entrustnent as defined
by the Restatenent (Second) of
Torts § 390 (1965):

One who supplies

directly or through a

third person a chattel

for wuse of another

whom the supplier

knows or has reason to

know to be likely

because of his youth,

i nexperience, or

otherwse, to use it

in a manner involving

unreasonable risk of

physi cal harm to

hi msel f and others

whom the supplier

shoul d expect to share

i n or be endangered by

its use, Is subject to

liability for physical

harm resulting to

t hem

See Sligh v. First Nat’
735 So. 2d 963, 968 (M ss.
(quoting section 390);
V. Singletary, No. 1999- CA-
00686- COA, 2001 W. 268246, *3
(Mss. . App. March 20, 2001)
(sane).?®

Bank,
1999)

5

e
M ssi ssi ppi
follow the

believe that the
courts would also

cl osely rel ated
Rest at enent (Second) of Torts §
308 (1965) (providing a nore
general definition of negligent

Till nan
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Additionally, John
Thonmson’ s voyeuristic acts fall
squarely within t wo of
M ssissippi’s intentional torts:
(a) invasion of privacy and (b)
out r ageous conduct causi ng
severe enotional distress. In
each the state’'s
courts expressly or

i nst ance,
have

entrustnent: “It is negligence
to permt a third person to use

a thing or to engage in an
activity which 1is wunder the
control of the actor, if the
actor knows or should know that

such person intends or is likely
to use the thing or to conduct

hinmself in the activity in such
a nmnner as to create an
unreasonable risk of harm to
ot hers.”). See also id. 8§ 7
(“*[I'Tnjury’ denot e[ s] the
I nvasi on of any | egal |y
protected interest][;] “har
denote[s] the existence of |o0ss

or detrinment in fact of any kind
to a person[;] ‘physical harm .
: : denote[s] the physica
i npai rment of the human body, or
of land or tangi ble chattels.”).

Under the Restatenent (Second)
of Torts § 46, liability may
result from extrene and
out rageous conduct intentionally
or recklessly causing severe
enotional distress even wthout
bodily contact or harm See,
e.g., Adams V. u. S.
Honecrafters, Inc., 744 So. 2d
736, 742-43 (Mss. 1999) Snith
v. Malouf, 722 So. 2d 490, 497-
98 (M ss. 1998) (both
recognizing a right to recover
for nment al anguish in the

absence of bodily injury).



inplicitly adopted the pertinent
sections of the Rest at enent
(Second) of Torts.

Sections 652B and 652C of

the Restatenent ( Second) of
Torts, in pertinent parts, state
the elenments of invasion of
privacy: “One who intentionally
i ntrudes, physically or
ot herwi se, upon the solitude or
seclusion of another or his
private affairs or concerns, is
subject to liability to the
ot her for i nvasion of hi s
privacy, if the intrusion would
be hi ghl y offensive to a

reasonabl e person.” Restat enent
(Second) of Torts 8 652B (1977).
“One who appropriates to his own
use or Dbenefit the nanme or
i keness of another is subject
to liability to the other for
i nvasion of his privacy.” 1d. 8
652C. The M ssissippi Suprene
Court has held that a person is
liable i f t here has been
“Iinterference with plaintiff’s
secl usi on that woul d be
hi ghly of fensive to the ordinary
reasonabl e man, as the result of
conduct to which the reasonable

man would strongly object.”
Candebat v. Fl anagan, 487 So. 2d
207, 209 (Mss. 1986) (quoting
id. 8§ 652B cnt. d). Al t hough
the M ssissippi Suprene Court
has not expressly adopt ed

section 652C, we think that it
would if it were presented with
acase fallingwithinits anbit.®

® M ssissippi has expressly
adopt ed sever al of t he
Restatenent’s I nvasi on of
privacy provisions. See, e.q.
Plaxico v. Mchael, 735 So. 2d
1036, 1039 (M ss. 1999) (quoting
8 652B); Young v. Jackson, 572
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Finally, the M ssissippi
Suprene Court has recogni zed t he
tort of intentional or reckless
infliction of enotional distress
by extrenme and out r ageous
conduct . The Rest at enent
(Second) of Torts 8§ 46 (1965)
provides: “One who by extrene
and outrageous conduct
intentionally or reckl essly
causes severe enotional distress
to another IS subj ect to
liability for such enotiona
distress, and if bodily harmto
the other results fromit, for
such bodily harm” See Speed v.
Scott, 787 So. 2d 626, 629 n.1
(Mss. 2001) (acknow edging the
exi stence under M ssissippi |aw
of the cause of action detailed
by Restatenent (Second) of Torts

8 46); Donald v. Anobco Prod.
Co., 735 So. 2d 161, 178-79
(Mss. 1999) (sane).

Consi deri ng t he facts

alleged by the plaintiffs in the
underlying state court |awsuits,
taken as true and construed in

the light nost favorable to the
So. 2d 378, 382 (M ss.
1990) (adopting 8§ 652D); Candebat
v. Flanagan, 487 So. 207, 212
(M ss. 1986) (adopting 8§ 652H);
Prescot t V. Bay St. Loui s
Newspapers, Inc., 497 So. 2d 77,
79 (Mss. 1986) (adopting 8§
652E) . Furt her nor e, t he
M ssi ssippi  Suprene Court has

made clear that it has not yet
defined the outer limts of the

state’ s invasion of privacy | aw.

See Young, 786 So. 2d at 381
(“We have nmade no effort to
identify the outer limts of a
person’s right of privacy and

certainly nmake none here”).



plaintiffs, and conplying with
our Erie duty, we conclude that
t he Suprene Court of M ssissipp
would decide that (1) John
Thomson committed the torts of
i nvasi on of privacy and extrene

and outrageous conduct upon the
plaintiffs in the underlying
state lawsuits; and that (2)
Ri chard Thonson and Hattiesburg
Coke may be held liable for
their own negligence in the
state lawsuits under at |east

three theories of recovery:(a)

failure to t ake reasonabl e
precauti ons to protect t he
victins, as invitees, from the
f oreseeabl e intentional torts of
John  Thonson; (b) negl i gent
hiring of John Thonmson to

operate VAS al though they knew
or should have known of John
Thonmson’s propensity to conmmt
the intentional torts against
the victins; and (c) negligently
entrusting John Thonson with the
VAS studi o and equi pnment highly
susceptible to voyeuristic uses
al though they knew or should
have known that he was |ikely
because of hi s hi st ory,
character, and propensities to
use them to personally injure
the victins.

B. Personal Injury “Arising
Qut of the Conduct of” the
| nsur eds’ Busi ness

Under Coverage B, Anerican
CGuarantee agreed to indemify
Hattiesburg Coke and Richard
Thonmson for non-bodily personal
injury liability caused by an
offense “arising out of the
conduct of ” t he i nsur eds
busi ness. Anmerican  Quarantee
ar gues t hat this provi si on
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precl udes coverage because John
Thomson’s acts at VAS did not
arise out of the conduct of
Hatti esburg Coke. This court in
Anerican Guar. | concluded that,
under the facts alleged by the
state court conplainants, their
personal injuries were caused by
the offenses of John Thonson
which arose out of the conduct
of VAS s business, as part of
Hatti esburg Coke’ s busi ness, and
was managed and directed by the
conpany and its CEO from the

conpany headquarters on the
desi gnated prem ses. The prior
panel sai d:

[I]n the present case

the phrase “arising

out of” the “use” of

the designated

prem ses requires that
there be a causal
connection between t he
injuries to the wonen
i nproperly videotaped
by John Thonmson and
the designat ed

prem ses |located at
4501 Harding Street.
W further concl ude
t hat such a connection
exi sts. It is
undi sputed that the
decisions to set up
VAS, construct its
offices, pur chase
equi pment , and,
eventually, to close

it down, were all made
by R chard Thonson and
ot her Hatti esburg Coke

of ficials and
empl oyees at
Hatti esburg Coke
headquarters, a
desi gnated preni ses.
Mbr eover, VAS was




oper at ed as a
f or nal di vi si on
of Hat ti esburg
Coke, wth John
Thonson assi gned
the title of vice
presi dent of
Hattiesburg
Coke’ s “Vi sua
Arts Division.”
I n addi ti on,
Ri chard Thonson
testified in his
deposition that
a | | o f
Hattiesburg
Coke' s divisions
shared the sane
general checking
account and that

al | of VAS' s
expenses wer e
paid from this
account . John
Thomson was

required to pay
all VAS expenses
from a rolling

petty cash
account and then
submit his
expenses and
recei pts to

Hat t i esbur g Coke,
whi ch woul d then
remt these suns
back into t he
account . Under
t h e
circunstances, a
factfinder could
find a causal
connection
b et we en
Hatti esburg Coke
and Ri chard
Thomson's
supervisory
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activities, t he
operation of the
designated
premni ses, and t he
injuries t hat
resulted from
John Thonson’s
i ntentional and
tortious actions
at  VAS. .
Were we confined
to findi ng a
causal connecti on
bet ween t he
i njuries stenm ng
fromthe i nproper
vi deot api ng at
VAS and use of
Hattiesburg
Coke’s prem ses
at 4501 Hardy
Street as a
bui | di ng, we
doubt we would
reach the same
conclusion.
However, a CG&
policy i S
desi gned to
insure its hol der
from nore than
j ust injuries
arising from the
condition or use
of its buildings
as bui | di ngs.
For the reasons
descri bed above,
we concl ude that

t he reqguisite
causal connecti on
exi sts bet ween
the i njuries

alleged in the
underlying state

court | awsui ts
and the use of
t he conpany’ s




headquart er
S b v
Ri chard
Thonson and
Hatti esburg

Coke to
supervise
J o h n

Thomson's
activities
at VAS, a
whol | yv- owne
d division
of t he
company.
Thus, t he
negligence
cl ai ms
against
Hatti esburg
Coke and
Ri chard
Thonson are
n o] t
excluded
f r O m
coverage by
t h e
desi gnat ed
premi ses
endor sement

Anerican Guar. 1, 129 F.3d at
807-08 (enphasis added). The
first panel, in reaching the
decision that there was the
requi site causal connecti on
between the alleged personal
injuries and the corporate
headquarters prem ses, expressly
stated that it did so because
the VAS operations from which
the actionable offenses arose
were conducted by Hattiesburg
Coke as part of its business at
its headquarters, and not
because of a physical connection
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between the personal injuries
and the conpany headquarters
bui | di ng. Consequently, the
prior panel necessarily decided
that the alleged injuries arose
out of the conduct of the
insured’s busi ness. For
virtually the sanme reasons, we
conclude that John Thonson’s

acts arose out of the conduct of
Hatti esburg Coke’ s busi ness.

C. The O fense of
| nvasi on of the R ght of
Private Occupancy of a Room

by or on Behalf of Its Omner
Aneri can Guar ant ee was
obl i gat ed to def end and

indemmify Hattiesburg Coke and
Ri chard Thonson against all of
the state court conplainants

actions because (1) Coverage B
of the 1991 policy my be
reasonably interpreted to i nsure
agai nst offenses, i.e., torts,
that accrued in 1991; (2) the
alleged torts of invasion of
privacy commtted by John
Thomson all accrued in 1991; and
(3) t he al | eged per sonal
liability of Hattiesburg Coke
and Richard Thonson reasonably
may be found to have arisen out
of offenses of invasions of
private occupancy of a roomt hat
persons occupi ed by or on behal f

of its owner.
1. “Ofense commtted during .
the policy period.”
Coverage B of the 1991
i nsurance policy “applies to . .
‘[ p]lersonal injury’ caused by
an offense arising out of your
busi ness but only if the
offense was commtted



during the policy period.”
Coverage under the 1991 policy
began on Decenber 31, 1990 and

ended on Decenber 31, 1991. The
policy does not define “offense”

or “commtted.”

The ordinary neaning of
“offense” is “a breach of a
moral or social code” or “an
infraction of law"” Merriam
Webster’'s Colleqgiate Dictionary
806 (10th ed. 1997). Because
the policy i nsures agai nst
liability arising out of certain
“offenses,” the word in this

cont ext conveys the sane neani ng
as “tort.” “Tort” has the sane
meaning in the ordinary and
| egal senses. Conpare id. at
1245 (“a wongful act other than
a breach of contract for which
relief may be obtained”), wth
Black’s Law Dictionary 1496 (7th
ed. 1999)(“A civil wong for
whi ch a remedy may be
obtai ned”), and 1 Dan B. Dobbs,
The Law of Torts 8§ 1, at 1
(2001)(“a Il egal wong . . t hat
causes harm for which courts
Wil inpose civil liability”).
Consequently, “a wong is called
a tort only if the harm which
has resulted, or is about to
result from it, is capable of
bei ng conpensated in an action
at law for damages.” W Page
Keeton et al., Prosser & Keeton
on the Law of Torts 8§ 1, at 4
(5th ed. 1984). In ordinary
parlance, “commt” neans “to
carry into action deliberately:
perpetrate a crine.”
Webster’s Collegiate Dictionary

231 (10th ed. 1997). Thus, in
bot h | egal and ordi nary
| anguage, to commt an offense

that results inliability (i.e.,
a tort), neans to engage in

Merri am
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conduct that ampunts to a |ega
wrong and that causes harm for
which courts will inpose civi
liability. Taken in this sense,
an offense, or tort, is not
commtted unless and until the
injury that results from it
anmounts to a harm for which
courts w | | i npose civil
liability.
Correlatively,
M ssi ssippi  Suprene Court has
held that “[a] tort is not
conpl ete unti | an injury
occurs.” MMIllan v. Puckett,
678 So. 2d 652, 654 (Mss.
1996) (en banc). The MMl an
court also held that “‘[a] cause
of action accrues only when it
conmes into existence as an
enforceable claim that is when
t he right to sue becones
vested.’” Id. (quoting Oaens-
I[Ilinois, Inc. v. Edwards, 573
So. 2d 704, 706 (Mss. 1990)).°

the

“"In interpreting a venue
statute aut hori zi ng t he
commencenent of a civil action
in the county “where the cause
of action may occur or accrue’

the MM Il an court expl ai ned the

di fference between “occur” and
“accrue”:
W read accrual inits
formalistic sense. A
cause of action
accrues when it comes

into existence as an
enf orceabl e claim
t hat IS, when the
right to sue becones
vested. This may wel |
mean t he nonent injury
IS inflicted, t hat
point in space and
time when the |[ast



Consequently, we believe the
M ssi ssi ppi Supr ene Court,
reading the policy from the
st andpoi nt of a reasonable
purchaser of insurance, would
either (1) interpret “offense

. . commtted . during the
policy period” to include an
accrued or conpleted tort, or

(2) conclude that the phrase is
anbi guous and shoul d be
construed in favor of coverage.
See Geat N Nekoosa Corp. V.
Aetna Cas. & Sur. Co., 921 F.
Supp. 401, 419 (N.D. M ss. 1996)
(holding that it is unclear
whet her t he “of fense” of
enotional distress occurs at the
time of the causative act or at
the tinme that the plaintiff
| ear ned of t he act, and
therefore interpreting the term
to allow for coverage).

Under M ssissippi |aw, the
tort of invasion of privacy
accrues when the plaintiff

di scovers or through exercise of
reasonabl e diligence shoul d have
di scovered the invasion. See

|l e g al I vy
significant fact
i s found.
"Qcecur" is a less
formalisticterm
| t IS event
oriented to its
core. It
connotes conduct
and phenonena and
i mports no
pref erence anong
al | of t hose
necessary that a
plaintiff may
sue.
678 So. 2d at 655 (internal
citations and enphases omtted).
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McCorkle v. MCorkle, No. 1999-
CA-01711- COA, 2001 W 19727, at
*5-*6 (Mss. C. App. Jan. 9,
2001); see also Tichenor .
Roman Catholic Church, 32 F.3d
953, 962 (5th Cr. 1994)
(acknow edgi ng M ssi ssippi’s
application of the discovery
rule to invasions of privacy
invol ving “inherently
undi scoverable” injury). Al of

the original twenty-one state
court claimants first di scovered
in Novenber 1991 that John
Thonmson had invaded the young
wonen’ s rights of privacy.
Ei ghteen of them alleged that
Thonson vi deot aped themin 1991.
The remaining state claimants
alleged that he taped them in
1990 but that they had not
| earned of the incidents until
1991. American Quarantee does
not contend that any of the
claimants failed to exercise
reasonabl e diligence. Thus, the
torts of invasion of privacy
alleged in all of the state
court actions accrued in 1991.
Accordingly, if the alleged
liability of Hattiesburg Coke
and Ri chard Thonmson arose out of
the offense of “invasion of the
right of private occupancy of a

room : . that a person
occupies by or on behalf of its
owner,” Anerican CCuarantee is

obliged to defend and i ndemify
the insureds in all of the state
cases under Coverage B of its
1991 policy.

2. “I'nvasion of the right of
private occupancy of a roont

The
private
phrase is

“1 nvasi on of t he
right of occupancy”
not defined in the



policy and has not been
interpreted by the M ssissippi
courts. Ther ef or e, accordi ng
to M ssi ssi ppi rul es of

contract
we nmust give it

i nsurance
interpretation,

its plain, ordinary, and popul ar
meani ng.

The M ssi ssi ppi Supr ene
Court often consults |eading
dictionaries to determne the
ordinary neaning of insurance
contracts. See, e.qg., Bank of
M ssissippi v. Mssissippi Life
& Health Ins. Guar. Ass’'n, 730
So. 2d 49, 57 (Mss. 1999);
Merrimack Mut. Fire Ins. Co. V.
MDill, 674 So. 2d 4, 9 (Mss.
1996); Allstate Ins. Co. V.
Moul ton, 464 So. 2d 507, 509
(Mss. 1985); Blackledge, 740
So. 2d at 301 (MRae, J.,
di ssenti ng). The nmai nstream
di ctionary definition of
“Invasion” is “an act of .
encroachnent or trespassing.”

Webster’'s New Wrld Dictionary

i ncl udes “sonething due to a
person . by law” [|d. at
1175. The conmmon-pl ace neani ng

of “occupancy” is “[t]he period
during which one owns, rents, or
uses certain premses.” 1d. at

944. “CQccupy” neans “to fill up
(time or space).” |d.

It is apparent from the
above definitions t hat an
average purchaser of insurance

coul d reasonably understand the
phrase "invasion of the right of
private occupancy of a roonm' to
include the invasion of a room
that is secluded fromthe sight,
presence, or i ntrusion of
ot hers. John Thonson’s invasi on
by hidden canera of the young
wonen’s right to occupy and
change clothes in the wonen’s
dressing room reasonably falls
within this definition.

The United States Suprene
Court has recognized that a
person has a constitutional
right to privacy whenever he or

740 (1976); Webster’'s Deluxe she has a reasonabl e expectation
Unabri dged Dictionary 965 of privacy. See Kyllo v. United
(1979); Aneri can Heritage States, 121 S . G. 2038, 2043
Dictionary 688 (1979). (2001) (reaffirmng the rule
Simlarly, “invade” neans “to that a per son has a
encroach wupon” or “to affect constitutional “expectation of
injuriously and progressively.” privacy” when “soci ety IS
Merriam Webster’s Collegiate prepared to recognize [that
Dictionary 615 (10th ed. 1997). expectation] as reasonable”).
“Private” comonl y means M ssi ssi ppi has enphatically
“intended for or restricted to recognized the tort of invasion
the use of a particular person, of privacy and in doing so has
group, or class” or “[withdrawn taken notice of an individual’s
from conpany or observation.” right to privacy under state
Id. at 927. A thing is law. Mssissippi also requires
"private" if it is "[s]ecluded of comrercial property owners
from the sight, presence, or the highest duty to protect
intrusion of others.” Anerican their Dbusiness invitees from

Heritage Collegiate Dictionary
1089 (3d ed. 1993). In its
ordi nary sense, a “right”
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unr easonabl e risks of harmwhile
visiting their prem ses. Hence,
we concl ude that the M ssissipp



Suprene Court would find that
John Thonson, by secretly
vi deot api ng the young wonen in
VAS' s dressing room invaded
their “right of private
occupancy” of that room

Rel ated M ssissippi case

| aw supports our anticipation of
this conclusion. See Candebat,
487 So. 2d at 209 (finding a
person liable if there has been
“Iinterference with plaintiff’s
secl usi on that woul d be
hi ghly of fensive to the ordinary
reasonabl e man, as the result of
conduct to which the reasonabl e
man would strongly object.”);

Pl axi co, 735 So. 2d at 1038-39
(recogni zing that the defendant
vi ol at ed t he plaintiff’s

reasonabl e expectati on of
privacy when he t ook voyeuristic

nude photographs of her while
she was in her bedroon); see
also Malloy v. Sears, Roebuck &

Co., No. 4:96CV157-EMB, 1997 W
170313, at *1 (N.D. Mss. Mar.
4, 1997) (recogni zi ng a busi ness
invitee’s state law cause of
action for “unr easonabl e
i ntrusion upon the seclusion of
anot her” where the defendant’s
enpl oyee peeped on the invitee
whi | e she was using the restroom
on the defendant’s prem ses).
Consi deri ng M ssi ssippi’s
vi gorous protection of the right
of privacy, it is reasonable to
anticipate that an “invasion of
the right of private occupancy
of a roonf would be interpreted
by the state’s courts as
i ncl udi ng John Thonmson’ s
surreptitious videotaping of
femal e busi ness I nvitees
disrobing while occupying a
private dressing room

Al ternatively, if t he
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M ssi ssippi  Suprenme Court does
not adopt this neaning outright,
we believe that it would find

that the phrase is anbiguous,
recognize that the foregoing
interpretation is reasonable,
and, in accord W th its
precedents, apply it in the
pr esent case in favor of
cover age. el | reasoned
opi nions of other courts have
found the sane policy |anguage

hi ghl y anbi guous and suscepti bl e
to providing coverage in a wde
array of circunstances.

In New Castle County V.

National Union Fire Ins. Co.,
243 F.3d 744 (3d Gr. 2001
(“New Castle 111”) the Third
Circuit, after a conprehensive
survey of cases nationw de,
concl uded t hat t he phr ase
“I nvasion of the right of
private occupancy” is anbi guous
as a natter of law. See 1d. at
756 (“A single phrase, which
i nsurance conpani es have

consistently refused to define,
and that has generated literally
hundr eds of | awsui ts, W th
w dely varying results, cannot,

under our application of
commonsense, be ter med
unanbi guous”). Moreover, as the

New Castle Ill court points out,
the courts which claim to have
di vined one true neaning of the
phrase have ended up espousing
three different and i nconsi stent

i nterpretations. See id. at
750- 753; see al so Goode, supra,

at 41-43 & nn. 21-35 (citing and
di scussing a w de spectrum of
case |law regarding the neaning
of the phrase “right of private



occupancy”).® This w de vari ance
in interpretations is itself
evidence that the phrase is
anbi guous. See id. at 756.

New Castl e L1 al so
illustrates the breadth of
meani ng that reasonably my be
attributed to the phrase “right
of private occupancy.” At issue
in that case was whether a
county’'s failure to award a
building permit in violation of
the applicant’s due process
rights qualified as an invasion
of the applicant’s private right
of occupancy of the property.
Id. at 749. Enploying rules of
i nsurance contract
interpretation simlar to
M ssissippi’s, the court found
the phrase to be anbi guous and
liberally construed it in favor
of cover age.

QG her courts finding the
phrase to be anbi guous have al so
f ound cover age under far-
reaching circunstances. See
Titan Holdings Syndicate, 1nc.
v. Gty of Keene, 898 F.2d 265,
272-73 (1st Cir. 1990) (holding
that a simlar phrase included
the interference in the quiet
use of property

81n her article, Jane Goode
col |l ects various cases and finds
that the term“right of private
occupancy” has been interpreted
to require a range of activity,
from as nmuch as a physica
trespass upon a real property
interest to |esser intrusions
and inpairnents of the use and
enjoynent of property, such as
an invasion of privacy or a nere

| egal encr oachnment upon an
econon c interest. See Goode,
supra, at 41-43 & nn. 21-35.

resulting from
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“noxi ous odor s, noi se and
light”); Beltway Mnt. Co. V.
Lexi ngt on- Landmark I ns. Co., 746

F. Supp. 1145, 1156 (D.D.C. 1990)

(hol di ng t hat t he phr ase
enconpasses liability for a
breach of the inplied warranty
of habitability of an
apartnent); Town of Goshen .
Grange Mut. Ins. Co., 424 A 2d
822, 825 (N.H 1980) (finding

coverage under the phrase where
a town planni ng board refused to

allow a property owner to

devel op a subdi vi si on in

violation of his civil rights).
I n i ght of t he

conpr ehensi ve studi es undert aken
by New Castle 11l and other

courts, we are convinced that
the present case is sinple by
conparison and falls well within

the anbit of
interpretation
Consequent | vy,

reasonabl e
of the phrase.
in view of the
M ssi ssippi rules of insurance
policy construction, t he
ordi nary neanings of the words

a

i nvol ved, and the persuasive
reasoning of New Castle IIl, we
conclude that the M ssissipp

Suprene Court woul d construe the
clause in favor of coverage in
the present case.

3. “[B]y or on behalf of its
owner, |andlord, or |essor”

O the many ordi nary usages
of the word “by,” several |end
cogent neaning to the policy
clause: “through or through the
medi um of ”; “through the agency
or instrunmentality of”; in
conformty wth”; “accordi ng
to”; “on behalf of”; or “wth
respect to.” Merriam Webster’s
Collegiate Dictionary 157 (10th




ed. 1997). “On behalf of” is
comonly thought to nean “in the
i nt erest of” and “as a
representative of.” 1d. at 103.

Therefore, the phrase reasonably
may be interpreted to nean that,
in order for there to be
coverage, the victim nust be
occupying the room “through,”
“t hrough t he medi um of ,”
“t hrough t he agency or
instrunmentality of,” “by the
authority of,” ®“according to,”
“in relation to,” or “in the
interest of” the owner of the
room Thus, in the ordinary
sense of the words, the young
wonen in t he under | yi ng
litigation were occupying the
dressing room*“through,” “by the
authority of,” and “in the
interests of ” its owner,
Hattiesburg Coke, when John

Thonmson violated their rights of
private occupancy of a room
Consequently, we think the
M ssissippi courts would apply
t hat reasonabl e neaning in favor
of coverage, either as their own
interpretation or in accordance
wth Mssissippi |aw governing
the construction of anbi guous
i nsurance contracts. The Third
and Eighth Crcuits have held
that the effect of the phrase is

anbi guous and that it nust be
construed in favor of coverage.
See New Castle County v.
National Union Fire Ins. Co.,
174 F.3d 338 (3d Cr. 1999)
(“New Castle 1”); Royal Ins. Co.
of Arerica v. Kirksville College
of Osteopathic Med., 191 F. 3d
959, 963 (8th Cir. 1999)
(followwng the New Castle |
holding that the phrase is
anbi guous) .

Accordingly, we conclude
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that Anerican Quarantee was
obliged to defend and indemify
Ri chard Thonson and Hattiesburg
Coke wunder Coverage B of the
1991 CG policy in t he
underlying state court actions.

V. Rei nbursenent of
Attorney’'s Fees

Hatti esburg Coke and
Ri chard Thomson seek
rei mbur senent for attorney’s
fees and expenses incurred in
hiring separate and i ndependent

counsel. In Meller v. Arerican
Guar ant ee and Liability
| nsurance Conpany, 707 So. 2d
1062, 1069 (Mss. 1996), the
M ssi ssi ppi Supr ene Cour t
st at ed:

When def endi ng under a

reservation of rights,

: : : a special

obligation is placed

upon the insurance

carrier. . . [N ot

only nust the insured

be given the

opportunity to sel ect

his own counsel to

defend the claim the

carrier nust also pay

t he | egal fees

reasonably incurredin

t he def ense.

W are bound by t he
M ssi ssi ppi Supr enme Court’s
decision in Meller. The

i nsureds hired separate counse

because Anerican Guarantee only
agreed to defend Hattiesburg
Coke and Ri chard Thonmson under a
reservation of rights and
because t he i nsur eds wer e



potentially exposed to liability
in excess of the CG policy
[imts. Because we have
determ ned that the clains
contained allegations covered
under Cover age B, Moel | er
mandates that Hattiesburg Coke
and Ri chard Thonmson be
reinbursed for the reasonable
costs of obtaining a separate
at t or ney. See i1d. at 1071
(“Because [the insureds were]
bei ng defended under the

claim with a reservation of
rights, Anmerican Quarantee was
obligated to let them select
their own attorney at Anerican
Guarantee’s cost”).

Al t hough Aneri can Guar ant ee
acknow edges t he Moel | er
decision, the conpany argues
that we shoul d not retroactively
apply its holding. W reject
American GQGuarantee’ s argunent.
The M ssissippi  Suprene Court
has clearly held that its
rulings apply retroactively
except in cases i nvol vi ng
gover nnent action or public
nonetary resources. See Ales v.
Ales, 650 So. 2d 482, 484-85
(M ss. 1995). Because Mbeller
i nvol ves nei t her of t hose
exceptions, its holding controls
this case, which was pending
when the M ssissippi Suprene
Court issued the opinion.

VI. Concl usion

we concl ude
t hat Aneri can Guar ant ee IS
obl i gat ed to def end and
indemify Hattiesburg Coke and
Ri chard Thonson In t he
underlying state |lawsuits. W
REVERSE the grant of summary

Accordi ngly,
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judgnent for Anmerican Quarantee
and REMAND the case to the
district court wwth instructions
for it to grant sunmary judgnent
in favor of Richard Thonmson and
Hattiesburg Coke and against
American (Quarantee, decreeing
t hat Aneri can Guar ant ee IS
obliged to defend, indemify,
and rei nburse themin connection
wth the underlying state court
actions in accordance with this
court’s opinion. The case is
remanded for these purposes and
for further proceedi ngs
consi stent herew th.



