IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60715

VI CTOR RODRI GUEZ- Sl LVA,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service

February 8, 2001

Bef ore GARWOOD, HI G NBOTHAM and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner Victor Rodriguez-Silva, a native and citizen of
Mexi co, seeks review of the decision of the Board of Immgration
Appeal s denying the suspension of his deportation fromthe United
St at es. Rodri guez-Silva argues that the provisions of the
Ni caraguan Adj ustnent and Central Anerican Relief Act, Pub. L. 105-
100, Title I'l, 111 Stat. 2160, 2193 (Nov. 19, 1997), which exenpt
aliens of specified nationalities, but not including (anong ot hers)
Mexi can nationals, from the “stop-tinme” rule of the 1I1legal

| mm gration Reform and | nm grant Responsibility Act, Pub. L. No.



104- 208, 110 Stat. 3009 (Sept. 30, 1996), deny hi mequal protection
of the | aws under the Fifth Arendnent. W di sagree, and hence deny
the petition for review

Facts and Proceedi ngs Bel ow

Al t hough it presents but a single issue, this case has a | ong
and convol uted procedural history.

On Septenber 2, 1993, the Immgration and Naturalization
Service (INS) served the petitioner, Victor Rodriguez-Silva, with
an Order to Show Cause and Notice of Hearing (0OSC), charging that
he was deport abl e because he entered the country w thout inspection
in February of 1987.! Rodriguez-Silva, a native and citizen of
Mexi co (who has never beenlawfully admttedtothe United States), was
al so notified on Septenber 30, 1993, that he faced an additi onal
charge of «civil docunent fraud. An immgration judge (1J)
conducted a hearing, at which Rodriguez-Silva conceded that he was
deportabl e, but denied having commtted docunent fraud. The 1J
ultimately found t he docunent fraud charge to be valid, and ordered
Rodri guez-Silva to be deported to Mexico, denying his notion for
vol untary departure.

Rodri guez-Silva appealed the 1J's denial of voluntary
departure, but did not appeal the order of deportation. On

February 22, 1994, the Board of Immgration Appeals (Bl A upheld

! Rodriguez-Silva was charged with violating fornmer § 241
(a)(l)(B) of the Immgration and Naturalization Act of 1952 (I NA),
US C 8§ 1251(a)(1)(B) (1999).



the 1J's denial of voluntary departure, pronpting Rodriguez-Silva
to file a petition for review of the BIA decision wwth this Court.
However, before the Court ruled on the petition, the INS resci nded
its finding of docunent fraud, and we thus remanded the case to the
BIA. The BIAthereafter granted Rodriguez-Silva’ s unopposed noti on
to reopen the case.

At the reopened hearing on My 20, 1996, Rodriguez-Silva
presented his application for suspension of deportation to the |J.
The 1J found that Rodriguez-Silva was a person of good nora
character and that he had established seven years of residence in
the United States. However, she denied his application for
suspensi on of deportation because she found that he had failed to
establ i sh extrenme hardshi p. She then authorized Rodriguez-Silvato
depart the United States voluntarily wthin ninety days.
Rodri guez-Si |l va appealed the 1J's decision to the BlIA

In 1996, Congress enacted the Illegal Immgration Reformand
| mm grant Responsibility Act (IIRIRA), Pub. L. No. 104-208, 110
Stat. 3009 (Sept. 30, 1996). Under the | aw as anended by |1 RI RA,
aliens who “ha[ve] resided in the United States continuously for 7
years after having been admitted in any status” are eligible for
cancel |l ation of their renoval fromthe United States. 8 U S.C. 8§
1229b(a) (2). This provision in general makes aliens who have
entered the country illegally eligible to stop standard deportation

proceedings if they have resided in the United States continuously



for seven years. IIRIRAinstituted the “stop-tinme” rule, which was
i ntended to prevent aliens in deportation proceedi ngs fromdel ayi ng
those proceedings in order to accrue enough tine in continuous
residence to be eligible for cancellation of their deportation

Under the stop-tine rule, an alien’ s period of continuous physical
presence in the United States is deened to end once he is served
wWth a notice to appear for renoval proceedi ngs, or commts any of
a category of crimnal offenses. See 8 U S.C. § 1229b(d)(1).

In 1997, the BIA held that the Il RIRA stop-tinme rul e extended
to aliens who had applied for suspension of deportation prior to
I RIRA"s enactnment. See Inre N-J-B, Int. Dec. 330, 1997 W. 107593
(BIA Feb. 20, 1997). On the basis of IIRIRA section 309(c)(5),
whi ch outlines the Act’s transitional regine regardi ng suspension
of deportation, the Bl A concluded that the stop-tine rule applied
to aliens in deportation proceedi ngs before Septenber 30, 1996-t he
date of I RIRA's enactnent.

On April 4, 1997, the BIA dismssed Rodriguez-Silva's
subsequent appeal of the [1J's 1996 deci sion. It held that
Rodri guez-Silva’s case fell under the IIRIRA transitional rules
because his deportati on proceedi ngs had begun before Septenber of
1996. Citing In re NJ-B, the BIA reasoned that Rodriguez-Silva
was statutorily ineligible for suspension of deportation because
the 1993 OSC was served before he had accrued seven years of

conti nuous physical residence in the United States.



Rodri guez-Silva then filed a petition for review of the BIA
decision with this Court. \Wile the petition was still pending,
the Attorney General vacated In re N-J-B,2? and this Court granted
Rodri guez-Silva’s notion to again remand the case to the Bl A on
Sept enber 25, 1997.

On Novenber 19, 1997, while Rodriguez-Silva s remanded case
was pending before the BIA Congress enacted the N caraguan
Adj ustment and Central Anerican Relief Act (NACARA).® The NACARA
effectively codified the In re N-J-B decision by making it clear
that the stop-tine rule applied to orders to show cause i ssued on,
before, or after the date of IIRIRA's enactnment.* NACARA section
203 al so anended the transition rules set forth in Il R RA section
309(c)(5) to relax the eligibility requirenents (including the
stop-tinme rule) for suspensi on of deportation for certain specified
nationalities—but not including (anong ot hers) Mexican nationals,
such as Rodriguez-Silva—who were in deportation or exclusion

proceedi ngs before IIRIRA's effective date of April 1, 1997.° 1In

2See Att'y Gen. Order No. 2093-97 (July 10, 1997).

SDistrict of Colunbia Appropriations Act of 1998, tit. |1,
Pub. L. No. 105-100, 111 Stat. 2160, 2193 as anended, Pub. L. No.
105-139, 111 Stat. 2644 (Dec. 2, 1997).

“See NACARA § 203(a)(1), Pub. L. No. 105-100, 111 Stat. 2160,
2193.

> The nationalities exenpted fromIIRRA's requirenents are
Sal vador ans, CGuat enmal ans, and nationals of the Soviet Union (or its
successor republics), Lat vi a, Est oni a, Li t huani a, Pol and,
Czechosl ovaki a, Romani a, Hungary, Bul garia, Al bania, East Gernany,
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April 1999, the BIA held that the NACARA anendnent to the I RIRA
stop-tinme rule provision was “unanbi guous,” and that the IIR RA
physi cal presence requirenents therefore applied to cases pending
on the date of IIRIRA's enactnent.® On the basis of that deci sion,
the BIA in Septenber 1999, held that Rodriguez-Silva could not be
consi dered for suspension of deportation because he was unable to
denonstrate seven years of physical presence in the United States
before he was served with the 1993 OSC. The BIA dism ssed
Rodri guez-Silva's appeal, authorizing him to depart the United
States voluntarily.

Rodri guez-Sil va now seeks review by this Court of the BIA s
Sept enber 1999 deci si on. H s sole claim on appeal is that the
provisions of the NACARA that exenpt aliens of specified
nationalities—but not including his nationality—fromthe stop-tine
provisions of the IIRIRA violates his right to equal protection of
the laws wunder the Fifth Amendnent to the United States
Constitution. Rodriguez-Silva argues that he should be afforded
the right to present his suspension of deportation application to
an inmmgration judge just as the class of aliens described in the

NACARA have been all owed to do.

or Yugoslavia (or its successor republics). See NACARA 8§
203(a) (1), codified as anended at 8 U.S.C. 1101 note (1999).

6 See In re Nolasco-Tofino, Int. Dec. 3385 (BIA 1999).

6



Di scussi on

Because Rodriguez-Silva chal | enges a Bl A deci sion i ssued on or
after October 31, 1996, in a deportation case initiated prior to
April 1, 1997, this Court has jurisdiction pursuant to the
transitionrules for judicial reviewset forth in section 309(c)(4)
of the IIRIRA, Pub. L. No. 104-208, 110 Stat. 3009 (Sept. 30,
1996), and those provisions of section 106 of the I NA which those
transition rules do not supercede. See Miosa v. INS, 171 F. 3d 994,
1010 (5'" Cir. 1999); Kalaw v. INS, 133 F.3d 1147, 1152 (9" Cr.
1997); see also IIRIRA 88 309(a) (setting April 1, 1997, as the
general effective date for many |1 RI RA provisions) and 309(c)(4)
(establishing transitional rules for judicial review of final
orders of exclusion and deportation issued on or after QOctober 31,
1996). We turn nowto the nerits of Rodriguez-Silva s claim

The petitioner does not contend that the stop-tinerule itself
suffers fromany infirmty. | nstead, he argues that the NACARA
provi sions that apply the rule selectively to certain
nationalities, but not his, violate his right to equal protection
of the [ aws. Rodri guez-Silva admts that congressional acts
regulating immgration are due substantial deference, but argues
t hat even under rational basis scrutiny the NACARA cl assifications
are invalid. Before we reach the rationality of the NACARA, we nust
first determne if the Fifth Amendnent requires that Congress

justify nationality-sensitive adm ssion criteria for aliens.



Al t hough resident aliens are entitled to many constitutional
protections, see Landon v. Pl asencia, 103 S.Ct. 321 (1982); Hanpton
v. Mow Sun Wng 96 S. Ct. 1895 (1976), this protectionis limted by
Congress’s broad powers to control inmgration. I ndeed, the
Suprene Court “has repeatedly enphasized that ‘over no conceivabl e
subject is the legislative power of Congress nore conplete than it
is over’ the admssion of aliens.” Fiallo v. Bell, 97 S.C. 1473,
1478 (1977) (quoting Cceanic Navigation Co. v. Stranahan, 29 S.C
671, 676 (1909)). The Court has “long recognized the power to
expel or exclude aliens as a fundanental sovereign attribute

largely imune from judicial control,” Shaughnessey v. Mezei, 73
S.Ct. 625, 628 (1972), and has noted that “the power over aliens is
of a political character and therefore subject only to narrow
judicial review.” Mow Sun Wng, 96 S.Ct. at 1904 n. 21. See also
Hari si ades v. Shaughnessy, 72 S.C. 512, 522 (1952) (Frankfurter,
J., concurring) (“The conditions for entry of every alien, the
particul ar cl asses of aliens that shall be denied entry altogether,
the basis for determning such classification, the right to
termnate hospitality to aliens, the grounds on which such
determ nation shall be based, have been recognized as natters
solely for the responsibility of the Congress and wholly outside
the power of this Court to control.”)

However, the broad power to control inmm gration does not inbue

Congress with plenary power over aliens thenselves. As this Court



recently stated: “Aliens can of course claimsone constitutiona

prot ections. The | anguage of the due process clause refers to
‘persons,’ not ‘citizens,’ and it is well established that aliens
wthin the territory of the United States my invoke its
protections.” Zadvydas v. Underdown, 185 F.3d 279, 289 (5'" Cr.
1999), cert. granted, 121 S.Ct. 297 (2000). For exanple, an alien
may not be punished crimnally wi thout the sane process of | awthat
woul d be due a citizen of the United States. Wng Wng v. United
States, 16 S.Ct. 977, 981 (1896). Inthis Grcuit it is also clear
that aliens are “persons” entitled to protection agai nst invidious
State action under the Fourteenth Anmendnent. See Zadvydas, 185
F.3d at 289; Lynch v. Cannatella, 810 F.2d 1363, 1375 (5'" Cir.
1987). Aliens enjoy sonme constitutional protections, regardl ess of
their status. The question petitioner raises is whether the Fifth
Amendnent’s Due Process Cause requires Congress to provide a
rati onal basis for its decision when it sets exclusion criteria for
al i ens.

The Due Process O ause of the Fifth Arendnent applies to the
federal governnent a version of equal protection largely simlar to
t hat whi ch governs the states under the Fourteenth Anendnent. But,
even though equal protection principles require the sane type of
anal ysi s under the Fifth and Fourteenth Anendnents, see Buckley v.
Val eo, 424 U. S. 1, 93 (1976), the scope of the two protections is

not necessarily identical. In Hanpton v. Mw Sun Wng, 96 S. Ct.



1895 (1976), the Suprene Court held that civil service regul ations
requiring United States citizenship of all federal enployees
vi ol ated equal protection, but the Court also indicated that had
the citizenship requirenent been inposed by Congress or the
President it would likely have been justified by overriding
nati onal concerns and would not have infringed on whatever due
process rights the petitioners possessed. Mw Sun Wng, 96 S. Ct
at 1906. The Court pointed out that due process does not al ways
require of the federal governnent what equal protection would of
the states, and noted that the federal governnent can enact
| egi slation that woul d be invalid under the Fourteenth Anendnent if
enacted by a State, particularly if the legislation related to
immgration. Id. at 1903-06. The Suprene Court has al so recogni zed
t hat the governnental power to exclude or expel aliens may restrict
aliens’ constitutional rights when the two cone into direct
conflict. See Mathews v. Diaz, 96 S.Ct. 1883, 1891 (1976) (“In
the exercise of its broad power over naturalization and
immgration, Congress regularly nakes rules that would be
unacceptable if applied to citizens.”).

Because of foreign policy considerations, the United States
gover nnent has encouraged N caraguans and Cubans to remain in this
country, and had also given special protections to other Centra
Ameri can and European groups. See Appiah v. INS, 202 F.3d 704, 710

(4th Cr. 2000) (quoting 143 Cong. Rec. S12,261 (daily ed. Nov. 9,
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1997) (statenent of Sen. Abrahan)). The NACARA was intended by
Congress to correct a provision in the IIRIRA that would have
“chang[ed] the rules in the mddle of the gane for thousands of
Central Anericans and others who cane to the United States because
their lives and famlies had been torn apart by war and
oppression.” Id. The core of Congress’s power over immagrationis
the ability to set the requirenents an alien nust neet to qualify
for adm ssion to, or continued residence in, the United States or
for naturalization as a United States citizen. Due process does not
require Congress to grant aliens fromall nations the sanme chances
for adm ssion to or remaining within the United States. Congress
may perm ssibly set immgration criteria that are sensitive to an
alien’s nationality or place of origin. It is not for this Court
to question Congress’s decisions on such matters.

Because we hold that the equal protection principles that are
inplicit in the Due Process O ause of the Fifth Anendnent do not in
any way restrict Congress’'s authority to set admssion and
naturalization criteria that are place of origin or nationality-
sensitive, we do not reach the question of whether the NACARA

satisfies rational basis reviewin this respect.’

"Althoughit isverylikelythat it would. See Appiah, 202 F. 3d
at 709- 10 (hol di ng t hat Congress had anpl e forei gn policy reasons for
enacting the NACARA, and that the Act does not violate equal
protection).
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Concl usi on

W hol d that the equal protection principles that areinplicit
in the Due Process Cl ause of the Fifth Amendnent do not in any way
restrict Congress’s power to use nationality or place of origin as
criteria for the naturalization of aliens or for their adm ssion to
or exclusion or renoval fromthe United States. The petitioner’s
claimrests entirely on the argunent that equal protection requires
Congress provide a rational basis for the nationality-sensitive
provi sions of the NACARA. Congress need not nake such a show ng;
its regulatory power in this respect is plenary. Because we find
no error in the decision of the BIA the petition for reviewis

DENI ED.
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