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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-60694

NEVELL RECYCLI NG COVPANY, | NC. ,
Petitioner,
VERSUS
UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY,

Respondent .

On Petition For Review of a Final Order of the
Envi ronnmental Protection Agency

Novenber 8, 2000
Before DUHE, EMLIO M GARZA and DeMOSS, Circuit Judges.
DUHE, Circuit Judge.

Newel I Recycling Conpany, Inc. (“Newell”) appeals a final
deci sion of the Environnental Protection Agency's Environnental
Appeals Board (“EAB’) holding Newell Iliable for violating the
di sposal requirenents for polychlorinated biphenyls (“PCBs”)
established in Section 6(e) of the Toxic Substances Control Act
(“TSCA”). The EAB' s deci sion penalized Newell $1.345 million, |ess
an anount paid in settlenent by a co-defendant, for violating the

TSCA. For the follow ng reasons, we affirm
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BACKGROUND

Newel | owned and operated a recycling facility in Houston
Texas, during the 1970's and early 1980's. In 1982, Newell sold
the facility to Okl ahoma Metal Processing, Inc. d/b/a Houston Met al
Processing Conpany (“HMPC). In the sale, Newell agreed to
“specifically assune any liability resulting from an occurrence
prior to the closing date of this sale.”

Wthin two years of the sale, the Texas Departnent of Health
sought soil sanples to verify its suspicions of |ead contam nation
at the recycling facility site. Shortly thereafter, Newell
Enterprises asked HWC t o aut hori ze Newel |l Recycling Conpany, Inc.
(i.e., “Newell,” the Petitioner in this case), Newell Products of
Houston, Inc., and Newell Industries, Inc., to commence testing for
| ead contam nation and cl eanup on the site. After the soil sanples
showed | ead contam nation, a consultant recommended to Newel | that
the contam nated soil be renoved to a hazardous waste facility for
di sposal. The consultant noted that HVPC had aut hori zed Newel | to
performtesting, cleanup, and soil transportation functions at the
site.

Whi | e superintending | ead cleanup operations there in 1985,
Newel | di scovered the PCB contami nation that this case concerns.
El ectric capacitors seeping PCB-contamnated fluids lay buried in
the soil unearthed during the |ead contam nation cl eanup. Newell
— al though advi sed repeatedly by another consultant it had hired
that the PCB-contam nated soil piled at the site had to be treated

2



34

35

36

37

38

39

40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

or disposed of by nethods acceptable to the EPA under the TSCA -
waited until after the EPA filed an admnistrative conplaint
against it in 1995 for violating the TSCA to renove the soil to a
di sposal facility. Approxi mately ten years el apsed, then, from
Newel | ' s di scovery of the buried capacitors in 1985 to its proper
di sposal of the PCB-contam nated soil pile in 1995, The record
does not explain this delay.

The Presiding Oficer granted the EPA an accel erated deci si on
(the equivalent of summary judgnent) on its admnistrative
conplaint, holding that Newell commtted an act of inproper
di sposal by know ngly causi ng PCB-contam nated soil to be excavated
and stockpiled at the site and then “leaving [the soil] there and

taking no further <clean-up action.” In re lahoma Metal

Processing Co., Inc., No. VI-659C (EPA April 29, 1997) (order

granting partial accelerated decision on issue of liability). The
Presiding Oficer assessed Newell a $1.345 mllion fine for the
di sposal violation, |ess the anmount HWC paid the EPAto settle an
action regarding its role in the inproper disposal at the site.
Newel | appeal ed the Presiding Oficer's liability rulings and his
penal ty assessnent decision to the EAB. It affirnmed the Presiding
O ficer's decision. Newell appeals the EAB s deci sion.

Newel | argues that a five-year statute of |limtations barred
the EPA's TSCA conplaint, that on the nerits Newell is not |iable
for an “inproper disposal” under the TSCA, and that the Presiding
Oficer's application of the EPA' s 1990 Pol ychl ori nat ed Bi phenyl s
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Penalty Policy (the “Penalty Policy”) generated an excessive
penalty that violated Newell's constitutional rights.
DI SCUSSI ON
W nmust affirmthe EAB' s decision unless it is “arbitrary,

capricious, an abuse of discretion, or otherwi se not in accordance

wthlaw”™ 5 US C 8 706(2)(A). See also Anbco Production Co. V.
Lujan, 877 F.2d 1243, 1248 (5th Gr. 1989) (“On revi ew of an agency
adjudication, . . . the reviewng court nust in general affirmthe
deci sion unl ess the agency’s action was arbitrary, capricious, or
ot herwi se not in accordance with |aw’).
l. Limtations

28 U S.C 8§ 2462 supplies the statute of Iimtations
appl i cabl e here:

Except as otherw se provided by Act of Congress, an action,

suit or proceeding for the enforcenent of any civil fine

penalty, or forfeiture, pecuniary or otherw se, shall not be

entertai ned unless comenced within five years of the date

when the claimfirst accrued.
Newel | argues that the EPA s i nproper disposal claim“accrued” when
the PCBs polluting the soil pile were “taken out of service.” See
40 CF.R § 761.3 (“Di sposal neans intentionally or accidentally to
di scard, throw away, or otherw se conplete or term nate the usefu
life of PCBs and PCB Itens. Disposal includes spills, |eaks, and
ot her uncontrol | ed di scharges of PCBs as well as actions related to
containing, transporting, destroying, degrading, decontam nating,

or confining PCBs and PCB Itens”). Since, Newell asserts, the PCBs
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were “taken out of service” sonetinme before 1990, the EPA's claim
accrued nore than five years before the filing of its TSCA
conpl ai nt against Newell in 1995 and is thus tine-barred. The EPA
argues that Newell’s TSCA violation -- excavating and stockpiling
the soil and then leaving it on the site for ten years before
di sposing of it in accordance with 40 CF. R § 761.60(a), which
requires that soil contamnated with PCBs above a certain ppm
t hreshol d be di sposed of in an EPA-approved i nci nerator or |andfill

-- was “continuing” innature. See InterAnericas |Investnents, Ltd.

v. Board of Governors of the Federal Reserve System 111 F.3d 376,

382 (5th Cir. 1997) (“A continuing violation applies when the
conduct is ongoing, rather than a single event”). The EAB agreed
with the EPA. The EAB held that the EPA's TSCA cause of action
against Newell did not accrue until the course of conduct

conpl ai ned of no |onger continued. See Fiswick v. United States,

329 U. S. 211, 216 (1946) (statute of limtations for continuing
of fenses runs fromthe |ast day of the continuing offense); Inre

St andard Scrap, TSCA Appeal No. 87-4, 3 E. A D. 267, 1997 W 603524,

at *2 (EAB Aug. 2, 1990) (Final Decision) (“Failure to [properly
di spose of PCBs] constitutes a violation of the regulation, and the
violation continues as long as the PCBs remain out of service and
in a state of inproper disposal”). That is, it did not accrue
until 1995, when Newell properly disposed of the soil. | f
stockpiling the soil was a disposal, we cannot say the EAB s
conclusion was arbitrary, capricious, an abuse of discretion or
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otherwi se not in accordance with [aw? Because we hold that the
EPA's TSCA cause of action against Newell did not accrue for
limtations purposes until 1995, we also affirmthe EAB s deni al of
Newel | s request for additional discovery. This discovery, Newell
claims, would establish that the EPA had actual notice of
conditions at the site earlier than five years before the EPAfiled
its conplaint. Information about when the EPA actually knew of the
site’s conditions is not “significant[ly] probative” of any fact
relevant to our statute of |limtations determ nation. See 40
C.F.R 8§ 22.19(f).

1. Liability

Newel | challenges its TSCA |liability on two grounds. First,
Newel | argues that the EAB erroneously held that Newel | contri buted
to the creation of the PCB-contam nated soil pile. Second, Newell
contends that if, arguendo, it did cause the creation of the soi
pile, that act of creation and Newel|’s subsequent i nvol venent with
the pile did not constitute an i nproper disposal of PCBs within the
meani ng of the TSCA.

The EAB properly determned that Newell contributed to the
creation of the soil pile. The PCB Rule of the TSCA extends civil
penalty liability to any “person who viol ates these regul ations.”
40 CF.R 8 761.1(d). “Violators” in this context are those who

have “caused (or contributed to the cause of) the [inproper]

1See di scussion of disposal that foll ows.
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disposal.” Inre Gty of Detroit, 3 EEA D. 514, 526 (CJO 1991).

Anmpl e evidence indicates that Newell at |east contributed to

the creation of the soil pile. Newel | contends that a Newel |l
affiliate, not Newell itself, created the pile. The record
suggests ot herw se. The EAB aptly characterized its contents:
Newel | "may not have acted alone, but it was certainly an active

party in the events constituting the TSCA violation.” Newel

Recycling Co., Inc. v. United States Environnental Protection

Agency, TSCA Appeal No. 97-7, slip op. at 33 (EAB Sept. 13, 1999).
Newel I, and not one of its affiliates, owed the Fidelity Road site
i mredi ately before conveying it to HWC. In the sale of the site
Newel | assuned liability for “occurrence[s] prior to the closing
date of th[e] sale.” This covenant produced Newell’'s extensive
i nvol venent in renedying the |lead and PCB contam nation at the
site. Newell’s involvenent included, the EAB correctly found: a
visit by Newell’s owner, Alton Newell, to the site in response to
HWC s demand for renedial action; Newell’s two-tinme (1987 and
1989-90) retention of an environnental consulting firmto reconmend
remedi es for PCB contam nation at the site; execution in 1987 of an
agreenent with HMPC and another party interested in the site
tolling the statute of limtations on cl ai ns agai nst Newel | ari sing
fromthe site’s contam nation; and Newell’s renoval in 1995 of the
contamnated soil to a disposal facility at its own expense.
Moreover, until this enforcenent action, Newell never suggested to
t he Texas or federal authorities involved in decontam nation of the
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site that sone other Newell entity was responsible for the
contam nated soil pile.

In view of these facts, the EAB' s determ nation that Newell
contributed to the creation of the soil pile was not arbitrary,
capricious, an abuse of discretion or otherw se not in accordance
with | aw

Newel I , however, argues that if it contributed to the creation
of the soil pile, its contribution was not an inproper disposa
under the TSCA Newel | argues that PCB disposal is a one-tine
event occurring, in a case like this one, only when capacitors
containing PCBs are buried and their contents released into the
surrounding soil. Because, Newell contends, there is no evidence
inplicating Newell in the original disposal of the capacitors, the
EPA failed to establish that Newell|l inproperly disposed of PCBs.
The EAB rejected this argunent, noting that Newell’s interpretation
of “disposal” would have “no TSCA liability . . . attach even if
Newel | had taken the pile of contamnated soil fromthe Fidelity
Road site and dunped it into the nearest river, stream or vacant

lot.” Newel | Recycling Co., Inc. v. United States Environnenta

Protection Agency, TSCA Appeal No. 97-7, slip op. at 29-30 (EAB

Sept. 13, 1999). Such an interpretation, the EAB continued, would
subvert the environnental protection goals of the TSCA regi ne. See

In re Sansonite Corp., 3 E AD 196, 199 (CJO 1990) (PCB

regul ations “should be read in such a way as to further the
purposes of the Act, particularly where, as in this case, public
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health and safety are involved”). At any rate, the EAB concl uded,
Newell’s interpretation of “disposal” fails because it would
effectively exclude what the textual definition of disposal cited
above i ndi sputably i ncludes: activities undertaken to address known
PCB cont am nati on. See 40 CF.R 8 761.3 (“[d]isposal includes
spills, I eaks, and ot her uncontroll ed di scharges as wel |l as actions
related to containing, transporting, destroying, degrading,
decontam nating, or confining PCBs or PCB itens”). The EAB
determ ned that Newell’s involvenent with the soil pile, described

above, fits this definition of “disposal.” Newell Recycling Co.,

Inc. v. United States Environnental Protection Agency, TSCA Appeal

No. 97-7, slip op. at 31 (EAB Sept. 13, 1999) (“The act of
excavating and stockpiling PCB-contam nated soil at the Fidelity
Road site is clearly in the nature of an action to 'contain,’'
"transport,' and 'confine' PCBs. Moreover, |eaving the stockpiled
waste abandoned there for years is evidence that the PCB-
contam nated soil was 'discarded' within the neaning of the rule”).

W cannot say that this determnation was arbitrary,
capricious, an abuse of discretion or otherw se not in accordance
wth | aw

I11. Penalty

Because an agency's selection of an appropriate sanction to
effect its policies is an act peculiarly within its institutional
conpetence, our reviewof the penalty inthis caseislimted. See

Wayne Cusinmano, Inc. v. Block, 692 F.2d 1025, 1030 (5th Cr. 1982).
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An agency's penalty determnation “is reviewed with significant
deference;” we wll not reverse it wunless it is arbitrary,
capricious, an abuse of discretion or otherw se not in accordance

with | aw InterAnericas lnvestnents, Ltd., 111 F.3d at 384.

Accordi ngly, although the penalty here strikes us as severe since
there was no actual harm we cannot disturb it.

The Penalty Policy lims a two-part process for PCB penalty
assessnent. First, the Penalty Policy requires the admnistrative
law judge (the “Adm nistrator”) to examne the nature,
circunstances, gravity and extent of the violation. Those factors
suggest a gravity-based penalty. After the Adm nistrator
determ nes the gravity-based penalty, he or she considers (the
second part of the process) the violator's ability to pay the
penalty, the effect of the penalty on the violator's ability to
continue to do business, the violator's history (if any) of such
vi ol ations, the degree of culpability, and “such other matters as
justice may require.” POLYCHLORI NATED BI PHENYLS (PCB) PENALTY PaLicy
(1990). The Admi nistrator nmay adjust the gravity-based penalty in
vi ew of these factors.

A The Gravity-Based Penalty

The Penalty Policy mkes the gravity-based penalty

determ nation process nostly nechanical by pegging the above-

descri bed factors (the nature, circunstances, gravity and extent of

10
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the violation?) to statistical benchmarks or fixed formnulations.
So, for exanple, the Presiding Oficer did not err by concl uding

that the “extent” of Newell's violation was “major;” the Penalty

Policy expressly defines violations involving nore than 300 cubic

feet of contamnated soil as “major,” and the soil pile here was
approximately 540 cubic feet in size. Id. Simlarly, the
Presiding O ficer correctly characterized the “circunstances” of
Newell's violation as “Hi gh Range, Level One” under the Penalty
Policy.® The Penalty Policy states that “any disposal of PCBs or
PCB Itens in a manner that is not authorized by the PCB
regul ations” is automatically ranked “H gh Range, Level One.” 1d.
Because di scardi ng and abandoni ng PCB-contam nated soil in a pile
is a disposal not authorized by the PCB regul ati ons, the Presiding
O ficer rightly characterized Newell's as a “H gh Range, Level One”
vi ol ati on.
B. Adjustnent of the Gravity-Based Penalty

The Presiding Oficer may adjust the gravity-based penalty in
view of the violator's ability to pay it, the effect the penalty
m ght have on the violator's ability to continue to do business,

the violator's history (if any) of prior such violations, the

violator's degree of culpability, and such other matters as justice

2 Newel | challenges the Presiding Officer's treatment of the “circunstances”

and “extent” factors, but not his treatnent of the “nature” and “gravity” ones.

8 The Penalty Policy ranks the “circunstances” of a violation as Low,

Medi um or Hi gh Range, and subdi vi des each of these categories into two Levels.
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may require. 15 U S.C. 8§ 2615(a)(2)(B). The “as justice my
requi re” rubric includes whether the violator voluntarily discl osed
the violation, any econom c benefits the violator reaped fromthe
violation, and any environnentally beneficial neasures a violator
may performin exchange for penalty reduction. Newell argues that
sone of these factors counsel reduction of its penalty, and that
the Presiding Oficer's refusal to reduce it, in turn, was error.
1. Cul pability

The Presiding Oficer's determnation that the “cul pability”
factor did not recomend mtigation of Newell's penalty was sound.
The “two principal criteria” in the Penalty Policy for assessing
culpability are: 1) the violator's know edge of the particular
requi renent; and 2) the degree of the violator's control over the
violative condition. POLYCHLORI NATED BIPHENYLS ( PCB) PeENALTY Pallcy
(1990). As noted above, Newell knew the TSCA required nore than
the excavation and conpl ete abandonnent of the PCB-contam nated
soil; Newell's environnental consultants repeatedly told Newell as
much. Even though Newell did not own the property on which the
soil lay, Newell had extensive control, described above, over the
violative condition here. The record does not explain to our
sati sfaction why Newell waited years to properly dispose of the
soil. The Presiding Oficer, therefore, appropriately declined to
mtigate Newell's penalty on cul pability grounds.

2. Vol untary Di scl osure
The Presiding Oficer correctly declined to adjust the penalty

12
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in view of Newell's alleged* voluntary disclosure of the TSCA
violation. Newell waived this argunent by failing to request in
its subm ssions to the Presiding Oficer a reductionin the penalty

for voluntary disclosure. See Inre Britton Construction Co., CWMWA

Appeal Nos. 97-5 & 97-8, slip op. at 22-23 (EAB, Mar. 30, 1999), 8
E.A D _ (under 40 CF.R 8 22.30, appellant “may not appeal issues
that were not raised before the presiding officer. As a result,
argunents raised for the first tinme on appeal . . . are deened
wai ved”) (citations omtted).
3. Ability to Pay / Continue to Do Busi ness

The Penalty Policy requires the EPA to assune that an all eged
TSCA violator has the ability to pay any fine assessed under the
Penalty Policy and, t heref ore, to continue in Dbusiness.
POLYCHLORI NATED BI PHENYLS ( PCB) PENALTY PaLicy (1990). The all eged TSCA
violator may raise the issue of its ability to pay inits answer to
the EPA's adm nistrative conplaint and “shall present sufficient
docunentation to permt the Agency to establish such inability.”

Id. If “the alleged violator fails to provide the necessary

4 Wai ver aside, nothing in the record indicates that Newell, in fact,
voluntarily disclosed the violation here before the EPA initiated its TSCA
action. Newel | tacitly admts as nuch in its brief, but argues that the
Presiding O ficer erroneously denied Newel | discovery that “woul d have provi ded
concl usive evidence that the renediated soil pile was reported to the Texas
Departrment of Health and to EPA [sic].” See Petitioner's Brief at 48. The EAB
found this claim “a disingenuous proposition. If Newell had indeed nmade a
vol untary di scl osure, then, surely, Newell was in the best positionto attest to
it. Having failed to do so by affidavit in Response to the Region's nmotion for
penalty assessment, Newell cannot credibly revive this argunment on appeal.”
Newel | Recycling Co., Inc. v. United States Environnental Protection Agency, TSCA
Appeal No. 97-7, slip op. at 60 (EAB Sept. 13, 1999).
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information, and the information is not readily available from
ot her sources, then the violator will be presuned to be able to
pay.” Id. Newell's brief candidly states (and the Presiding
Oficer and EAB both held) that the record here features “a

conpl ete absence of evidence as to Newell's ability to pay and any

effect on it's [sic] ability to do business.” Petitioner's Brief
at 39. Surely Newell was in possession of such information if
anyone was. Nothing in the record, noreover, intimtes that

information regarding Newell's ability to pay is readily avail able
froma source other than Newell. The Presiding Oficer, therefore,
correctly declined to mtigate the penalty on the basis of Newell's
putative inability to pay it.

| V. Constitutional Concerns

Newel | also argues that the penalty violated the Eighth
Amendnent's proscription of excessive fines and Newell's due
process rights. Newell's constitutional clains fail.

A Ei ght h Arendnent Concerns

Newel|'s argunent that the penalty is excessive,® and
therefore a violation of its Ei ghth Anendnent rights, is erroneous.
Newel | argues that the Excessive Fines Cause of the Eighth

Amendrent requires us to consider the value of its fine ($1.345

5 Newel | also argues that the penalty is excessive when conpared to
penalties in simlar cases. The penalty here, however, need not resenble those
assessed in simlar cases. See Butz v. dover Livestock Commin Co., 411 U S
182, 187 (1973) (“[t]he enployment of a sanction within the authority of an
administrative agency is . . . not rendered invalid in a particul ar case because
it is nore severe than sanctions inposed in other cases”).
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mllion) inrelation to the nmagnitude of the offense inspiring it
(Newel | suggests that the $84,000 it paid to dispose of the soil
accurately indicates the magnitude of its offense). See U S. ConsT.
anend. VIII (“Excessive bail shall not be required, nor excessive
fines inposed, nor cruel and unusual punishnents inflicted”). No
matter how excessive (in lay terns) an admnistrative fine my
appear, if the fine does not exceed the limts prescribed by the
statute authorizing it, the fine does not violate the Eighth
Amendnent. Here, the fine assessed against Newell is only about
10% of the maxinmum fine for which Newell was eligible under the
TSCA. Newell's fine, therefore, does not violate the Eighth

Amrendnment . See Pharaon v. Board of Governors of Federal Reserve

System 135 F.3d 148, 155-57 (D.C. Cr. 1998) (finding no Eighth
Amendnent viol ation because the penalty was within the limts
establi shed by the applicable statute).
B. Due Process Concerns

Newel | s due process argunent also fails. Newell argues that
an evidentiary hearing was “required” in this matter, and that the
absence of one violated Newell's right to due process of |aw
Petitioner's Brief at 55. EPA regulations require that a hearing
be held at a respondent's request if the party requesting the
hearing has raised a genuine issue of material fact. 40 CF.R 8§

22.15; see also Inre Geen Thunb Nursery, Inc., FlIFRA Appeal No.

95-42, 6 E.A D. 782, 1997 W 131973, at *8 (EAB Mar. 6, 1997)
(Final Order). Simlarly, constitutional due process doctrine
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requires that the person claimng the benefit of due process

protections place sone relevant matter into dispute. See Codd v.

Vel ger, 429 U. S. 624, 627 (1977) (“[1]f the hearing mandated by t he
Due Process Clause is to serve any useful purpose, there nust be

sone factual dispute. . . .”7); Costle v. Pacific Legal Foundation,

445 U.S. 198, 213 (1980) (permtting the EPA to condition an
adj udi catory hearing on “identification of a disputed issue of fact
by an interested party”). The Presiding Oficer's accel erated
deci sion held that Newell raised no genuine issue of material fact
t hat woul d necessitate an evidentiary hearing. The EAB agreed. W
find no contested issue of fact on penalty in the record. W
decline to set aside the penalty on due process grounds.
CONCLUSI ON

Because the applicable five-year statute of limtations does
not bar the EPA's TSCA conpl ai nt, because Newel|l was liable for an
“i nproper disposal” under the TSCA, and because the Presiding
Oficer's application of the EPA' s 1990 Pol ychl ori nat ed Bi phenyl s
Penalty Policy generated a penalty that was not arbitrary,
capricious, an abuse of discretion, constitutionally infirm or
otherwse illicit, we affirm

AFFI RVED.
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