UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-60561

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

FREDERI CK FRANKS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

Oct ober 27, 2000
Before DAVIS, EMLIO M GARZA, Circuit Judges, and POGUE, Judgel.
W EUGENE DAVIS, Circuit Judge:

Franks chal | enges the district court’s dism ssal of his § 2255
petition based on a single claim his counsel was ineffective in
failing to object to the sentencing judge’s erroneous enhancenent
of his sentence. For the reasons that follow, we REVERSE and
REMAND t he judgnent of the trial court.

| .

Appel | ant Frederick Franks was indicted on charges of arned

bank robbery and using a firearmin connection with a crine of

violence, inviolation of 18 U.S.C. § 2113(a) and (d) and 18 U. S. C

Judge of the U. S. Court of International Trade, sitting by
desi gnati on.



8§ 924(c). Following his conviction by a jury on both counts, the
court sentenced him to 74 nonths for the bank robbery plus a
consecutive sentence of 60 nonths for the firearns offense, for a
total of 134 nonths. |In Franks' § 2255 petition, he challenged the
district court’s two-level enhancenent to his sentence under United
States Sentencing CGuideline 8 2B3.1(b)(2)(F) for an express threat
of death. He also asserted that his counsel had been ineffective
for failing to object to this alleged error. The district court
denied Franks’ 8§ 2255 notion and dismssed the ineffective
assi stance of counsel claim as neritless on the ground that no
significant difference existed between t he sentence Franks received
and t he sentence he woul d have recei ved under a correct application
of the guidelines. Franks now challenges that ruling.
.

Franks argues that his attorney provided ineffective
assi stance of counsel by failing to object to the enhancenent of
his sentence under § 2B3.1(b)(2)(F). To establish ineffective
assi stance, Franks nust show that his attorney’s representation
fell bel ow an objective standard of reasonabl eness and that there
is a reasonable probability that the results of the proceedi ngs
would have been different wthout the attorney’s errors.

Strickland v. Washington, 466 U S. 668, 687-88, 104 S. C. 2052,

2064-65 (1984). Failure to establish deficient performnce or
prejudi ce defeats an ineffective assistance claim |1d. at 697, 104

S. .. at 2069.



I n order to determ ne whet her Franks’ attorney conmtted error
in not objecting to the district court’s enhancenent of Franks’
sentence, we first consider the correctness of that ruling.

The factual basis the trial court relied on for the express
threat of death enhancenent was the trial testinony of the bank
teller, Ms. Chailland. The trial court sunmarized this testinony

as foll ows:

Ms. Shyland [sic] testified she arrived at
t he bank about 8:20 the norning of June 25 and
entered through the back door. Before she
could relock the door, a man burst through it
with such force as to knock her out of her
shoes and hurl her sprawling in the floor.
When she | ooked up, the intruder was standing
over her with a gun ordering her to ‘“turn off
the alarns.’ He ordered her to open the
vault, and as she knelt down to operate the
conbi nation, he stood over her hol ding the gun
on her saying repeatedly: ‘If the police cone,
"Il shoot you.’ She was ‘scared to death’
and concerned about what m ght happen to her
co-worker if she arrived while the robbery was
i n progress. The robber kept repeating he
woul d shoot her if the police arrived, and he
had the gun to her head, and when he pointed
it at her, he held it with both hands. She
was so upset she could not | ook at himand was
still so shaken when the police arrived that
she could not give a detailed description
because ‘if sonebody holds a gun to your head,
you don’t cal m down anytine soon.

Sent enci ng Gui deline 8 2B3. 1(b) (2) (A-F) provi des enhancenents
for sentencing in a robbery conviction for the use of a firearm
use of a dangerous weapon, or for an express threat of death nade
by the defendant during the course of a robbery. However,
Application Note 2 to 8 2K2.4 provides that where a defendant

convicted of robbery is also convicted under 18 U. S.C §8 924(c) or



8§ 929(a) for the use of a firearmin connection with a robbery and

sentenced under the mandatory provisions for those offenses, “any
specific offense characteristic for the possession, use, or
di scharge of afirearm(e.g. 82B3.1(b)(2)(A)-(F) (Robbery)), is not
to be applied in respect to the guideline for the underlying
offense.” U S.S.G 82K2.4, Application Note 2.

Thus, it 1is <clear that wunder the sentencing guideline
provi sions cited above, the offense level for robbery may not be
enhanced for the use of a firearmif the defendant has al so been

convicted of using a firearmduring that robbery, which carries a

mandatory sentence. See, e.qg., United States v. WAshington, 44 F.

3d 1271, 1280 (5" Gir. 1995); United States v. Rodriguez, 65 F. 3d

932, 933 (11'" Cir. 1995). The question presented in this appea
is whether a threat of death -- particularly a threat related to
the use of the firearm -- is covered under the application note
quot ed above so that the district court is precluded fromenhanci ng
a sentence on this ground.

Franks argues that the “e.g. clause” of Application Note 2
makes it clear that the answer to this question is in the
affirmative. Sentencing CGuideline 8 2B3.1(b)(2)(F) establishes the
enhancenent for an express threat of death and the “e.g. clause” to
Application Note 2 specifically refers to that section in stating
t hat the enhancenent may not be applied where a defendant is al so
convi cted and given a nmandatory sentence for the use of a firearm
in connection with that crine.

The Sixth and Ninth Grcuits have adopted this view, and we
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agree. See, e.qg., United States v. Smith, 981 F. 2d 887, 893 (6'"

Cir. 1992); United States v. Duran, 4 F. 3d 800, 804 (9" Cir.

1993).2 W also agree with the Eighth Grcuit qualification that
this enhancenent is precluded only where the express threat of

death is related to the use of a firearm United States V.

Triplett, 104 F. 3d 1074, 1081-82 (8" Cir. 1997).

In summary, we agree with all <circuit courts who have
considered this question that 8§ 2K2.4 seeks to avoid “double
counting” under these circunstances, and “double counting” woul d
occur if a defendant were sentenced for the use of a firearmduring
the conmm ssion of a robbery and al so enhanced at the sentencing
phase for threatening the victimof the robbery with the firearm
We therefore hold that an express threat of death may not be used
to enhance a defendant’s sentence under 8 2K2.4 when he is also
convicted of a violation of 8 924(c) if the threat of death is
related to “the possession, use, or discharge” of the firearmfor
whi ch he was convicted under 8§ 924(c). As is clear fromthe trial
testinony here, the threat of death Franks nade was plainly rel ated

to the use of the firearm Therefore, the district court erred in

The Smith court stated,
[I]n view of Application Note 2 to the
Comentary for U S S .G § 2K2.4, it is clear
that the Sentencing Commi ssion viewed an
expressed threat of death as the equival ent of
possessi on, use, or discharge of a firearmin
the course of a robbery, and i ntended that the
enhancenment wunder 8 2B3.1(b)(2)(D) for an
express threat of death should not be applied
where the defendant is convicted of the
violation of 18 U.S.C. § 924(c).
Id. at 893.



enhanci ng Franks’ sentence under 8§ 2B3.1(b)(2)(F).

To establish an ineffective assistance of counsel claim a
def endant nmust first show that counsel’s failure to raise an issue
fell “below an objective standard of reasonabl eness.” United

States v. Phillips, 210 F. 3d 345, 348 (5'" Cir. 2000). In this

case, Franks’ counsel nade no objection to the enhancenent of his
sentence, in the face of three circuit court of appeals’ decisions
holding the -enhancenent to be inproper under these factual
ci rcunst ances. Counsel’s failure to object falls below this
obj ecti ve standard of reasonabl eness, and Franks has satisfied the
first prong of his ineffective assistance of counsel claim
B

To show prejudice fromthis deficient perfornmance, Franks nust
al so show “a reasonable probability that but for trial counsel’s
errors the defendant’s non-capital sentence would have been

significantly less harsh.” Spriggs v. Collins, 993 F. 2d 85, 88

(5" Cir. 1993). The prejudice prong is satisfied, however, “when
a deficiency by counsel resulted in a specific, denonstrable
enhancenent in sentencing -- such as an automatic increase for a
‘career’ offender or an enhancenent for use of a handgun during a

felony -- which would not have occurred but for counsel’s error.

United States v. Phillips, 210 F. 3d at 351; Spriggs, 993 F. 2d at

88, n.4. Wthout the inproper enhancenent, Franks offense |evel
woul d have been reduced from27 to 25 and his guideline range from
70-87 nmonths to 57-71 nonths. Franks was sentenced to 74 nonths --

t hree nont hs | onger than t he maxi numperm ssi bl e gui del i ne sentence
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had the Sentencing Quidelines been applied properly. Therefore,
the alleged error here did result in a specific, denonstrable
increase in sentencing, and Franks suffered prejudice because of
it.
L1l

For the reasons stated above, we conclude that the district
court erred in rejecting Franks’ ineffective assistance of counsel
claim and in dismssing Franks’ 8§ 2255 petition. We therefore
REVERSE the district court’s judgnent and REMAND this case to the

district court for resentencing consistent with this opinion.



