UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-60443

PROVI DENT LI FE AND ACCI DENT | NSURANCE COVPANY,

Pl ai ntiff-Counter Defendant-Appell ee,

VERSUS

DI NESH K. GOEL,

Def endant - Count er C ai mant - Appel | ant .

Appeals fromthe United States District Court
for the Southern District of M ssissippi

Decenber 4, 2001

Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
DENNI'S, G rcuit Judge:

After suffering an injury to his hand that prevented himfrom
performng surgery, Dr. Dinesh K Goel sought disability benefits
under a policy issued by Provident Life and Accident |nsurance
Conpany (“Provident”). Although it paid on the claim Provident
reserved its rights and ultimately brought this declaratory
j udgnent action to rescind the policy, contending that Dr. Goel did

not satisfy a condition precedent to coverage by failing to cancel



a disability policy he held with another insurer. The district
court granted sunmary judgnent to Provident and denied Dr. CGoel’s
subsequent notion for relief fromjudgnent. Qur consideration of
the record, the briefs, and the argunents presented by both parties
convinces us that summary judgnent was appropriate. We further
find that the district court did not abuse its discretion in
denying Dr. Goel’s Rule 60(b) nmotion for relief from judgnent.
Accordingly, we affirm
| . FACTS AND PROCEDURAL HI STORY

This action concerns the validity of a disability insurance
policy issued by Provident to Dr. Dinesh K  Coel. The
ci rcunst ances surroundi ng the issuance of the policy date back to
1992. At that tine, Dr. Goel practiced as a surgical specialist in
Jackson, M ssissippi, where he continues to reside. Although Dr.
CGoel maintained $11,000 a nonth in disability coverage with The
Paul Revere Life Insurance Conpany, his financial obligations and
rapidly rising incone caused himto seek additional coverage. To
that end, Dr. Goel contacted Anil Sharma, a personal friend and
Provi dent agent to discuss increasing his coverage to
approxi mately $25,000 a nonth. Through M. Sharma, Dr. Coel
submtted three applications for disability coverage wth
Provi dent .

On his first application, dated Novenber 11, 1992, Dr. Coe

stated that he did not have disability coverage. Provident |ater



i ssued a policy that provided the $15, 000 nonthly benefit requested
in the application. But after realizing that he did not disclose
his Paul Revere coverage on the Provident application, Dr. Coe
allowed this policy to lapse through non-paynent of the first
prem um

On June 21, 1993, Dr. CGoel submtted his second applicationto
Provident. In aletter dated Septenber 27, 1993, a Provident Field
Underwiter infornmed M. Sharma that “[i]n order for M. Goel to
qualify for the $25,000 of benefit you requested, his income | evel
would need to be upwards of $1,000,000.00 annually, to be
consi dered as an exception to the Maxi mum |Issue Rule.”! Based on
his $400,000 incone in 1992, Provident advised Dr. Goel that it
woul d i ssue him $15,000 a month in coverage if he agreed to cancel
his Paul Revere policy.? Because Dr. Goel was unwilling to cancel
his Paul Revere coverage, he allowed the second application to
expire

In 1993, Dr. Coel’s incone increased to over $719,000. This
significant increase brought about Dr. Goel’s third and final
application to Provident on February 28, 1994. On his application,
Dr. CGoel disclosed his $11,000 policy with Paul Revere but answered
“NA" to the foll ow ng question:

4. (f) If any coverage is to be replaced by the coverage

applied for, the following coverage(s) wll be
1 'R at 504.
2 See id.



permanent|ly cancel l ed within 30 days of the i ssue date or
effective date, whichever is later, of the insurance
coverage issued pursuant to this application.

Co. Nane Anmbunt $

In a “Personal Hi story Interview conducted in connection wth his
application, Dr. Goel again disclosed his Paul Revere policy and
further indicated that he would not termnate his existing
coverage. But Provident also nmaintained its position concerning
the Paul Revere coverage: it would provide $15,000 a nonth in
coverage only if Dr. Goel agreed to cancel his Paul Revere policy.
Provi dent therefore prepared an Anendnent to Dr. Goel’s application
that changed his answer to Question 4(f) from “NA" to “Paul
Revere.”

On June 28, 1994, Provident approved and printed, along with
the Amendnent, a disability policy for Dr. Goel that provided a
monthly benefit of $15, 000. I nstructions acconpanying the
Amendnent and the policy directed the agent to obtain Dr. CGoel’s
signature on the Amendnent before releasing the policy to him?3
The Anendnent, relating to cancellation of the Paul Revere
coverage, stated:

In consideration of the issuance of the policy to which

this amendnent is attached, it is understood and agreed
that ny signed application dated February 28, 1994 is

3 Provident actually sent two copi es of the Anendnent al ong with
the policy and instructed the agent to have Dr. Goel sign both the
copy that woul d be returned to Provident’s Hone O fice and t he copy
that would remain with the policy. Al t hough the Honme Ofice
received its original signed copy, Dr. Goel did not sign the copy
attached to his policy.



anended as foll ows:

THE ANSVER TO QUESTION 4F IS CHANGED TO READ: “PAUL
REVERE"

Nei t her Dr. Goel nor the agent, M. Sharma, recalls the Anendnent
or when it was signed.* But Provident did receive the signed
Anendnent, and a copy remains inits underwiting file.® Moreover,
Dr. Goel retained the policy as issued and paid the nonthly
prem uns.

On Cctober 26, 1996, Dr. CGoel suffered a disabling injury to
his hand that prevented him from perform ng surgery. He | ater
sought benefits under the Provident ©policy. During its
i nvestigation of his claim Provident discovered that Dr. Goel had
not cancelled his Paul Revere coverage. Provi dent therefore
el ected to pay benefits under a reservation of rights.

On April 16, 1997, Provident filed a Conplaint for Declaratory

Judgnent and Oher Relief seeking to rescind and cancel the

4 Al though Provident did not print the policy and the Anendnent
until June 28, 1994, the signed Anendnent bears the date of June
26, 1994— an inpossibility. Dr. Goel argues that this discrepancy
creates a genuine i ssue of material fact concerning the validity of
the signed Anendnent. But see infra Part |1.B.(2).

5> Lester Duncan, Provident’s Rule 30(b)(6) underwiting witness,
testified in his deposition that if the signed Anendnent had not
been returned in a tinely manner, the policy would have
automatically been cancelled as of July 8, 1994, its original
effective date.

M. Duncan also testified that during the period of tine
relevant to this suit, Provident nmaintained its records on
mcrofilm After a docunent was mcrofilnmed, the original was
destroyed. As a result, the paper copy of the Amendnent in the
underwiting file is a copy made fromthe mcrofilm
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disability policy and recover all benefits paid to Dr. Goel. In
its Conplaint, Provident alleged that it issued the policy to Dr.
Goel “on the condition or prom se of Goel that he would cancel his
Paul Revere coverage.” According to Provident, Dr. Goel’s failure
to cancel the Paul Revere policy rendered the Provident policy
“voi dabl e.” Dr. CGoel answered the Conplaint and filed a
Count er cl ai m demandi ng damages from Provi dent for bad faith breach
of contract. Dr. Goel also invoked the incontestability provision
of the Provident policy® and raised affirmati ve def enses of wai ver,
estoppel, and fraud. Provident denied Dr. Goel’s allegations in
its Answer to the Counterclaim

On February 20, 1998, Dr. CGoel filed a Mdition for Partial
Summary Judgnent on his contract claim Provident responded three
days later with a Motion for Summary Judgnent on its conplaint. On
Septenber 28, 1998, after hearing oral argunent on the parties’
nmotions, the district court granted Provident’s notion and deni ed
Dr. Goel’s notion. 1In reaching its decision, the court relied on
the Anmendnent to Question 4(f) of Dr. Goel’s application and found
that Dr. Goel breached a condition precedent to coverage by failing
to cancel his Paul Revere policy. The district court reasoned that

t he policy—presented along with the Amendnent to the application—-

6 Page 13 of the policy, under the heading “TIME LIMT ON
CERTAI N DEFENSES,” provides that “[a]fter two years from the
Effective Date of this policy, no msstatenents, except fraudul ent
m sstatenents, made by you in the application for this policy wll
be used to void the policy or to deny a claimfor |loss incurred or
disability that starts after the end of such two year period.”

6



constituted a counter-offer by Provident that Dr. Goel accepted by
signing the Anendnent, retaining the policy, and paying the
requi red prem uns.

Foll ow ng the entry of judgnent, Provident filed a Mdtion to
Amend Fi nal Judgenent asking the district court to “specify the
anount of the Plaintiff’s recovery and the anobunt of interest it is
entitled to receive until the judgnent is paid.” Dr. CGoel later
filed a Rule 60(b)” Motion for Relief from Judgnent, in which he
claimed to have “new evi dence indicating that [he] never signed the
application anendnent, but that his signature was forged.” This
“new evi dence” consisted of a report prepared by M. Frank Hi cks,
a handwiting expert who concluded that Dr. Goel’s signature on the
Amendnent was probably forged. On May 24, 1999, the court entered
an Anmended Final Judgnent ordering Dr. Goel to pay Provident
$274,413.38, plus post-judgnent interest on this amount from
Sept enber 28, 1998, until paid, |ess an offset of $36,401.40 for
prem uns paid. Dr. Goel filed a Notice of Appeal on June 22,
1999.

Al t hough he had filed a Notice of Appeal from the Anended
Final Judgnment, Dr. CGoel’s Rule 60(b) notion was still pending in
the district court. In August 1999, the district court
“term nated” the notion, reasoning that Dr. Goel’s appeal rendered

t he notion noot. Dr. Goel submtted a notion for reconsideration

" Fep. R Qv. P. 60(h).



of that ruling, contending that a Rule 60(b) notion should be
addressed on the nerits rather than termnated as noot. The
district court agreed with this contention. Therefore, on Mrch
29, 2000, after full review and consideration of the notion, the
district court denied it on the nerits. |In addition to his appeal
fromthe Anmended Final Judgnent of June 22, 1999, Dr. CGoel also

appeals fromthe denial of his Rule 60(b) notion.

1. SUMVARY JUDGVENT

A. St andard of Revi ew

“We review a district court’s award of summary judgnment under
the sane standards that the district court applied to determ ne
whet her summary judgnment was appropriate.”® “Summary judgnment is
appropriate if the record discloses ‘that there i s no genui ne i ssue
as to any material fact and that the noving party is entitled to a
judgment as a matter of law.’”° |In naking such a determnation,
the district court nust look to “the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with

the affidavits, if any. . . ."1 |t therefore follows that “our

review is confined to an exanm nation of materials before the

8 State FarmFire & Cas. Ins. Co. v. Keegan, 209 F.3d 767, 768
(5th Cr. 2000) (citing Herrera v. MIllsap, 862 F.2d 1157, 1159
(5th CGr. 1989)).

° 1Id. (quoting FED. R Cv. P. 56(c)).

1 FED. R QvV. P. 56(c).



[district] court at the tinme the ruling was nade; subsequent
materials are irrelevant.”

The party noving for summary judgnent nust establish that
there are no genuine issues of material fact. “Once the noving
party makes that show ng, however, the burden shifts to the
nonnovi ng party to show that sunmary judgnment i s not appropriate.”?*?
Thus, to defeat a notion for summary judgnent, the nonnoving party
must “go beyond t he pl eadi ngs and by her own affidavits, or by the
‘depositions, answers to interrogatories, and adm ssions on file,’
designate ‘specific facts showi ng that there is a genuine issue for
trial.’”13 “Credibility determnations, the weighing of the
evi dence, and the drawing of legitimate inferences fromthe facts
are jury functions, not those of a judge. . . . The evidence of

the non-nmovant is to be believed, and all justifiable inferences

11 Ni ssho-lwai Am Corp. v. Kline, 845 F.2d 1300, 1307 (5th Cr
1988) (citing Ingalls Iron Wrks Co. v. Fruehauf Corp., 518 F.2d
966, 967 (5th Cr. 1975)). See also Little v. Liquid Air Corp.
37 F.3d 1069, 1071 n.1 (5th Cr. 1994) (en banc) (W are “limted
to the summary judgnent record and the plaintiffs nay not advance
on appeal new theories or raise newissues not properly before the
district court to obtain reversal of the sunmmary judgnent.”); 11
JAMES W MOORE ET AL., MOORE'S FEDERAL PRACTICE § 56.41[3][c] (3d ed.
1997) (“As a general rule, argunents and evi dence not presented in
the district court in connection with a summary judgnment notion are
wai ved on appeal and the appellate court will be unable to consider
these materials inits review of the district court’s decision.”).

2 Fields v. Cty of S. Houston, 922 F.2d 1183, 1187 (5th Cr.
1991).

13 Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986) (quoting
FED. R CQv. P. 56).



are to be drawn in his favor.”

B. Anal ysi s

On appeal, Dr. CGoel raises four argunents as to why summary
judgnent was inappropriate: (1) the Anendnent is anbiguous and,
construed against Provident, does not support recission of the
policy; (2) a factual dispute exists as to whether Dr. Goel signed
the Amendnent; (3) the district court’s analysis disregarded Dr.
Goel s clains of waiver, estoppel, fraud, and bad faith; and (4)
the incontestability provision in the policy probibits Provident

from denyi ng cover age.

(1) Anmbiguity and Contract Construction
Dr. Goel contends that the | anguage of Question 4(f)! on the
Provi dent application is anbiguous because it only asks for the
nanme of the policy to be cancelled “if” coverage is to be repl aced;
it does not address the threshol d i ssue of whether coverage will be
repl aced. Thus, in his view, “[t]he particular wording of the

response [to Question 4(f)], even if anended, does not

14 Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255 (1986).
15

4.(f) If any coverage is to be replaced by the
coverage applied for, the follow ng coverage(s) wll be
permanent|ly cancel l ed within 30 days of the i ssue date or
effective date, whichever is later, of the insurance
coverage issued pursuant to this application.

Co. Nane Anmbunt $
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unanbi guously require cancellation of the Paul Revere policy.”?®
Thi s anbiguity, according to Dr. Goel, required the district court
to construe the language in the insurance contract against
Provi dent and in favor of coverage.

M ssissippi courts strictly construe any anbiguity in an
i nsurance policy against the insurer. A condition tending to
defeat a policy “nmust be expressed or so clearly inplied that it
cannot be m sconstrued.”18 The fact remains, however, that
“Insurance policies are contracts, and their construction and
interpretation ‘is according to the sane rul es which govern ot her
contracts.””® |n Cherry v. Anthony, G bbs, Sage,? the Suprene
Court of M ssissippi offered the follow ng explanation of those
rul es:

The nost basic principle of contract law is that

contracts nust be interpreted by objective, not

subj ective standards. A court nmust ef f ect a

determ nation of the neaning of the |anguage used, not

t he ascertai nnment of sonme possi bl e but unexpressed i ntent
of the parties. The nere fact that the parties disagree

16 Appellant’s Opening Brief at 21-22.

17 See Burton v. Choctaw County, 730 So. 2d 1, 8 (M ss. 1997).

8 Home Ins. Co. v. Thunderbird, Inc., 338 So. 2d 391, 394 (M ss.
1976) (quoting 2 GeorcE J. CoucH, CoucH ON | NSURANCE 8§ 15:93 (2d ed.
1959)) .

19 Keith A Row ey, Contract Construction and Interpretation:
From the “Four Corners” to Parol Evidence (And Everything in
Between), 69 Mss. L.J. 73, 181 (1999) (quoting Krebs v. Strange,
419 So. 2d 178, 181 (M ss. 1982)).

20 501 So. 2d 416 (M ss. 1987).

11



about the neaning of a provision of a contract does not

make the contract anbiguous as a matter of |aw Par ol e

[ sic] evidence as to surroundi ng circunstances and i nt ent

may be brought in where the contract is anbi guous, but

where . . . the contract . . . [is] unanbiguous it has no

pl ace. The parties are bound by the |anguage of the

i nstrunent.?

Thus, “[u]nder M ssissippi contract law, if an insurance policy is
unanbi guous, its ternms nust be given their plain neaning and
enforced as witten.”?2 Furthernore, “[w] hen construing a contract,

[the court nust] read the contract as a whole, so as to give
effect to all of its clauses.”?

M ssissippi law also provides that an application for
insurance is sinply an offer to contract.? The potential insurer
is free to accept the offer as witten or it may issue a policy
different from the one requested in the application.?® In the

|atter case, the policy itself is a counter-offer, and “the rule is

that after such a counter-offer, the . . . [applicant] nust accept

2L 1d. at 419 (internal quotations and citations omtted). See
al so Row ey, supra note 19, at 145-46 (“Generally, M ssissippi
courts will not consider evidence of surrounding circunstances
unless their ‘four corners’ analysis of the witten agreenent
suggests that the agreenent is anbiguous, inconplete, or both.”).

2 Am Q@uar. & Liab. Ins. Co. v. 1906 Co., 129 F.3d 802, 805 (5th
Cr. 1997) (citing Am States Ins. Co. v. Nethery, 79 F.3d 473,
475 (5th Gr. 1996) & Aero Int’l, Inc. v. United States Fire Ins.
Co., 713 F.2d 1106, 1109 (5th Cr. 1983)).

2 Brown v. Hartford Ins. Co., 606 So. 2d 122, 126 (M ss. 1992).

24 Interstate Life & Accident Ins. Co. v. Flanagan, 284 So. 2d
33, 36 (Mss. 1973).

] d.
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or reject the policy issued according to the terns of the
i nsurer. "2

The district court applied these principles to the facts of
this case in the foll ow ng manner:

[T]his court is satisfied that Goel’s application in
whi ch he requested $15,000.00 a nonth in coverage in
addition to (i.e., wthout canceling) his existing Paul
Revere coverage was an offer. Provi dent declined to
accept his offer, as it had in the past. Wen Provi dent
i ssued Goel a policy with an anendnent to the application
that required himto cancel his Paul Revere coverage, the
policy constituted a counter-offer. The evidence is
undi sputed that Goel signed the anmendnent, retained the
policy and paid the prem uns required by the policy, and,
by doing so, he accepted the policy as witten by
Provi dent . Looking at the “four corners” of the
Provident policy, the court finds that the policy
unanbi guously required that Goel cancel his Paul Revere
coverage as an express condition and consideration for
recei ving the Provident policy.?

We agree with the district court. “[T]he application attached
to or giving rise to an insurance policy is a part of the insurance
contract, and the policy should be construed together with the
application.”? Here, the insurance contract includes the policy,
Dr. GCoel’s application, and the Anendnent to the application.
Readi ng the contract as a whole, we find that it is unanbi guous;
its ternms nust therefore be given their plain nmeaning and enforced

as witten. Turning, with this obligation in mnd, to Question

26 | d.
27 R at 622 (paragraph break omtted).

28 Row ey, supra note 19, at 184 (citing Flanagan, 284 So. 2d at
35).

13



4(f), 1t becones clear that the words “If any coverage is to be
replaced” nean that information is required only from those
appl i cants who are repl aci ng exi sting coverage. Regardless, then,
of Dr. Goel’s subjective intent, by responding “Paul Revere” to
Question 4(f), he agreed to permanently cancel his Paul Revere
coverage within 30 days of the effective date of the Provident
policy. Any other construction would render Question 4(f)
meani ngl ess. Thus, we reject Dr. Goel’s contention that the
| anguage of and anended response to Question 4(f) is anmbi guous, and

we decline to reverse the district court on this ground.

(2) Validity of Dr. CGoel’s Signature on the Anendnent

M ssissippi law prohibits the alteration of a witten
application for insurance without the “witten consent” of the
applicant.? Dr. Goel asserts that he did not sign the Amendnent
to his application, and, as a consequence, the Anmendnent
constitutes an alteration without his witten consent in violation
of M ssissippi |aw In determ ning whether a genuine issue of
material fact exists with respect to the validity of Dr. CGoel’s
signature on the Anmendnent so as to preclude summary judgnent, we
may only consider evidence in the record at the summary judgnent

st age. 3°

2 Mss. CopE ANN. § 83-9-11(2) (1972).

30 Ni ssho-lwai, 845 F.2d at 1307.

14



On sunmmary judgnment, Dr. Goel stated that while the signature
| ooked like his, he did not remenber signing the Arendnent.3! The
district court noted that Dr. Goel “did not deny that he signed the
anendnent in his response to plaintiff’s notion for summary
judgnent. Defense counsel also admtted at oral argunent that CGoel
signed the copy of the anmendnent that was returned to Provident. " 32
In Dr. Coel’s deposition, when asked about the Amendnent to the
application changing his answer to Question 4(f) to read “Pau

Revere,” he did not allege forgery or fraud:

Q Ckay. Had you ever seen [the Anendnents] before?
A | don’t renenber seeing them before.

Q Al right. |Is that your signature on there?

A Yes. It’s a photocopy of ny signature.

Q It’s a what?

A This is a photocopy of ny signature.

Q Well, this--the docunent is a photocopy?

A Yes.

Q Ckay. Is that your handwiting [on the Anmendnent]

where it says “Signed at Jackson, M ssissippi this

31 Despite his lack of recall, in response to Provident’s notion
for sunmary judgnent, Dr. CGoel stated that in his “best judgnent,”
t he Anrendnent was “probably executed in the event Provi dent deci ded
to wite the entire $25,000.00 coverage.” R at 573.

2 R at 6109.

15



26t h day of June”?
Yes, that’s ny handwriting.

Q Ckay. Well, as we sit here today, do you have any
question in your mnd whether or not you actually

got those docunents and signed them at sone point?

A VWll, when these docunents cane unsigned with ny
policy, | did not pay attention one way or the
other. | just had a policy. | briefly | ooked at
it. | put it in ny file and forgot about it. I

t hought | have [sic] coverage and went ny way. 3

The only instance where Dr. Goel denied signing the Arendnent
was i n his Answer to Provident’s Conpl ai nt For Decl arat ory Judgnent
and O her Relief. Paragraph 7 of Provident’s Conplaint states, in
part: “On or about June 26, 1994, Coel agreed, by a signed
anendnent to his application, that he woul d cancel his Paul Revere
coverage within 30 days of the issue date or effective date of his
Provi dent policy.” Correspondi ngly, Paragraph 7 of Dr. Goel’s
Answer states, in full, that “[t]he allegations in Paragraph 7 are
denied.” Not until he submtted his Rule 60(b) notion did Dr. Goel
resurrect this assertion. |ndeed, the above general denial is the
only portion of the record cited by Dr. Goel in his appellate brief
to support his current claimthat he all eged forgery throughout the

course of this litigation. After an exhaustive search of the

¥ R at 718-20.

16



record, we find that at no tine prior to the entry of summary
judgnent did Dr. Goel submt evidence denonstrating that he di d not
sign the Anendnent.

Even if Dr. Goel had alleged forgery and directed the district
court to his Answer in support of this contention, such a genera
denial in an original pleading is insufficient to create an issue
of material fact. “Rule 56(e) itself provides that a party
opposi ng a properly supported notion for sunmary judgnment nmay not
rest upon nere allegation or denials of his pleading, but nust set
forth specific facts showing that there is a genuine issue for
trial.”3 “[T]he apparent existence of a factual dispute based on
a denial in the answer or an allegation in the conplaint does not
automatically defeat a Rule 56 notion. |If it did, the rule could
be rendered nugatory by clever pleading.”% |In fact, the purpose
of the 1963 revision to Rule 56(e) was to prevent the nonnoving
party fromnerely relying on his pleadings when the noving party
supported his notion for sunmary judgnent with affidavits and ot her
evi dence. %

In sum to defeat Provident’s notion for summary judgnent, Dr.

Goel was required to “present affirmative evidence” and “set forth

34 Anderson, 477 U.S. at 256

35 10A CHARLES A. WRI GHT ET AL. , FEDERAL PRACTI CE AND PROCEDURE ] 2712, at
211 (3d ed. 1998).

% 1d.
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specific facts showng that there [wa]l]s a genuine issue for
trial.”3% Dr. Goel’s unsworn Answer to Provident’s conplaint is
insufficient to satisfy this burden.®® W therefore refuse to

disturb the district court’s ruling on this ground.?

(3) “Four Corners,” Wiver, Estoppel, Fraud, and Bad
Faith

Dr. Goel next argues in his brief that the district court’s
“four corners” analysis disregarded substantial evidence of
know edge, bad faith, and inequitable conduct by Provident

supporting Dr. Goel’s clains of waiver, estoppel, fraud, and bad

37 Anderson, 477 U.S. at 256-57.

38 See Ratner v. Young, 465 F. Supp. 386, 389 n.5 (D.V.l. 1979)
(“A non-novant cannot rely upon his own unverified pleading to
contradict factual matters properly before the court in support of
the notion [for summary judgnent].”).

% Dr. Goel further attenpts to create a factual issue regarding
t he Amrendnent by contending that irregularities concerningthe date
of the Anendnent and Provident’s destruction of the original policy
precl ude sunmmary judgnent. Because we find no genuine issue of
material fact as to the validity of Dr. Goel’s signature, we also
find that the date discrepancy and Provident’s internal docunent
managenent procedures do not render sumrary j udgnment i nappropri ate.
| ndeed, Provident concedes that the date on the Anendnment, June 26,
1994, is incorrect because the Amendnent was not printed until June
28, 1994. But this issue is neither disputed nor material, and
therefore it does not preclude summary judgnent. Furthernore, the
fact that Provident’s physical copy of the Anendnent was
m crofilmed and then destroyed does not constitute a genui ne issue
of material fact. Al t hough the facts and legitimate inferences
therefromare to be viewed in a |ight nost favorable to Dr. Goel,
nefarious intention on the part of Provident is not a legitinmate
inference that can be drawn from its docunent rmanagenent
pr ocedur es.

18



faith. As a prelimnary matter, we reject Dr. Goel’s contention
that the district court erred in conducting a “four corners”
analysis of the insurance contract. The prevailing nethod of
contractual construction and interpretation under M ssissippi |aw
requires courts to nake a threshold finding that the “four corners”
of the instrunent reveal sone anbiguity before resorting to other
interpretational aids.* Enploying this nmethod, the district court
correctly found the insurance contract to be wunanbi guous and
enforced its terms as witten. In view of our earlier
determ nation of the plain neaning of Dr. Goel’s contract wth
Provident, his scattershot allegations of inequitable conduct by
Provi dent are unpersuasi ve.

Al t hough Dr. Goel identifies fraud and bad faith as grounds
for his appeal, he does not discuss the elenents required to
establish these clains. Moreover, his contention that “M.
Sharma’s actions in delivering a policy that differed materially
fromthe one requested by Goel” constitute substantial evidence of
bad faith that is inputed to Provident through agency principles
further ignores Mssissippi law. “In Mssissippi, an insurer is
under no duty to insure every applicant and is in fact free to

state the terns upon which insurance nmay be obtained.”* Thus,

40 Row ey, supra note 19, at 86. See generally Pursue Energy
Corp. v. Perkins, 558 So. 2d 349 (M ss. 1989).

41 d adney v. Paul Revere Life Ins. Co., 895 F.2d 238, 241 (5th
Cr. 1990) (citing Flanagan, 284 So. 2d at 36).
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Provi dent was free to make a counter-offer to Dr. Goel upon recei pt
of his application.* Finally, to the extent that Dr. Goel invites
us to ignore the summary judgnent record and consider his new
suggestion that Provident forged his signature on the Arendnent, we
decline the invitation. ® Because Dr. GCoel failed to present
affirmati ve evidence of fraud and bad faith to the district court,
these clains do not preclude sumary judgnent.

Dr. Goel’s waiver and estoppel argunents also lack nerit.
Knowl edge of the contents of an insurance policy is inputed to an
insured as a matter of law * Moreover, “[a] person cannot avoid
a signed, witten contract on the grounds that he did not read
it.”% Despite the clarity of these bedrock principles, Dr. Goel
asserts that he never intended to cancel his Paul Revere coverage.
He further contends that Provident waived, or is estopped from
asserting, the condition precedent to coverage because M. Sharnma
possessed know edge, inputable to Provident, that Dr. Goel would
not cancel his Paul Revere policy.

“I't is a long-settled rule of law in Mssissippi that the

doctrines of waiver and estoppel may not operate to create coverage

42 See supra Part 11.B.(1).
43 See N ssho-lwai, 845 F.2d at 1307.
4 Cherry, 501 So. 2d at 419.

4 Hicks v. Bridges, 580 So. 2d 743, 746 (M ss. 1991).
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or expand exi sting coverage to risks expressly excluded.”* But Dr.
Goel relies on a “counterpart to the rule just stated: that a
forfeiture provision nmay be waived.”?¥ The Suprene Court of
M ssi ssippi has construed conditions precedent as forfeiture
provi sions. For exanple, in Southern United Life Insurance Co. v.
Caves, *® the agent knew that a credit life insurance applicant had
a serious heart condition at the tine he conpl eted the application.
The policy provided, as a condition precedent to coverage, that the
insured had to be in insurable health at the tinme of issuance.
When M. Caves died of a heart attack, the insurer discovered that
he did not neet the condition precedent and therefore rejected his
widow s claim The court found that the agent “accepted paynent of
the prem um knowi ng of the serious pre-existing condition of the
insured which she failed to communicate to the conpany. As a
matter of law, this know edge was inputed to the principal,
Sout hern United. The condition of insurability was effectively
wai ved and the acts are binding upon the conpany.”*°

A critical distinction exists between Caves and the present

46 Pongetti v. First Continental Life & Accident Co., 688 F.
Supp. 245, 248 (N.D. M ss. 1988) (citing M ssissippi Hosp. & Med.
Serv. v. Lunpkin, 229 So. 2d 573, 576 (M ss. 1969)).

47 1d. (citing Morris v. Am Fid. Fire Ins. Co., 173 So. 2d 618
(Mss. 1965)).

4 481 So. 2d 764 (M ss. 1985).

9 1d. at 767,
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matter. Wiile the agent in Caves possessed know edge of existing
facts on which the insurer would have based a refusal to issue
coverage, the record in this case contains no indication of simlar
m sconduct on the part of M. Sharma. Put differently, M. Sharm
did not fail to inform Provident of an existing circunstance or
condition concerning Dr. Goel that the conpany would have taken
into account in deciding whether to issue a policy. It follows,
then, that “an insurance conpany is not bound by the know edge of
its soliciting agent as to the future intention of an insured in
regard to violation of any conditions of the policy. . . ."% A
contrary conclusion would disregard the cardinal principles of
M ssi ssippi contract Iaw. Provident was free to condition coverage
on Dr. Coel’s pernmanent cancellation of his existing policy.% Dr.
Goel agreed to this condition in his anended response to Question
4(f) on the Provident application. Even if he never intended to
cancel his Paul Revere coverage wthin 30 days of the effective
date of the Provident policy, and even if M. Sharma knew this,
“our concern is not nearly so nuch what the parties may have
intended as it is with what they said, for the words enpl oyed are

by far the best resource for ascertaining intent and assigning

0 3 Lee R Russ & THows F. SecALLA, CoucH ON | NSURANCE 3D 8§ 49:5, at
49-10 (1995).

51 See d adney, 895 F.2d at 241.
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neaning with fairness and accuracy.”® Because Dr. Goel prom sed
to cancel his Paul Revere coverage after receiving the Provident
policy, the equitable doctrines of waiver and estoppel do not

permt himto “benefit fromhis own dereliction.”>

(4) The Incontestability Provision

Dr. Goel argues that the two-year incontestability provision
in the Provident policy prohibits the conpany fromrescinding the
policy. The provision states that “[a]fter tw years from the
Effective Date of this policy, no msstatenents, except fraudul ent
m sstatenents, made by you in the application for this policy wll
be used to void the policy or to deny a claimfor |oss incurred or
disability that starts after the end of such two year period.”>
The district court found this provision inapplicable:

This is not a case of a nere msstatenent in the

application which the | aw deens waived if not asserted

wthin two years. Provi dent seeks rescission because

Goel’'s failure to cancel his Paul Revere coverage

constitutes a failure of consideration and/or a breach of

an express condition upon which the policy was issued.

It is a breach which goes to the heart of their

agreenent . I f Goel had not agreed to the anendnent,
there would have been no neeting of the mnds and,

52 UHS-Qualicare, Inc. v. @ulf Coast Cnmty. Hosp., Inc., 525 So.
2d 746, 754 (Mss. 1987).

53 d adney, 895 F.2d at 242.
4 M ssissippi law requires policies issued for delivery in the

state to contain this or a simlarly worded provision. See Mss.
CooE ANN. 8 83-9-5(1)(b) (1972).
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t herefore, no agreenent. >

Dr. Goel contends that the district court erred in failing to
view the Anmendnment as a m sstatenent. W find, however, that his
reliance on the incontestability provision is msplaced. Under
M ssissippi law, a msstatenent or a m srepresentation concerns
past or present facts, not prom ses of future conduct.>®> Only when
a prom se of future conduct is nmade with the present intent not to
performcan such a prom se constitute a m srepresentation.® |n his
anended response to Question 4(f) on his application, Dr. Goel
prom sed to cancel his Paul Revere policy after receiving his new
coverage. Because this is a prom se of future conduct, it does not
qualify as a m sstatenent under M ssissippi law unless it was nade
wth the present intent not to perform But Dr. Goel asserts that
if he signed the Anendnent, he did indeed do so with the present
intent not to perform W find this assertion incredible for two
reasons. First, it runs headlong into the fraudul ent
m srepresentation exception to the incontestability provision.
Second, in his deposition, Dr. GCoel testified that he does not
remenber signing the Anendnent. We therefore cannot take seriously

his self-serving characterization of his own nental state at the

*» R at 622-23.

%6 Cockerham v. Kerr-MGee Chem Corp., 23 F.3d 101, 104 (5th
Cir. 1994).

57 Bank of Shaw v. Posey, 573 So. 2d 1355, 1360 (M ss. 1990).
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time he engaged in an act for which he has no recoll ection.
We conclude that Dr. Goel has failed to denonstrate that

summary judgnent was i nappropriate.

I11. RULE 60(B)

A. St andard of Revi ew

“The decision to grant or deny 60(b) relief lies in the sound
discretion of the district court and will be reversed only for an
abuse of that discretion.”?%®

B. Anal ysi s

The linchpin of Dr. Goel’s appeal fromthe denial of his Rule
60(b) notion is his argunent that because the district court did
not give reasons for its order,® this court should remand t he case
for further evaluation. Relying on this court’s decision in
Schwarz v. Folloder,® Dr. Goel contends that the district court

must gi ve reasons for its decision so that the appellate court can

8 New Hanpshire Ins. Co. v. Martech USA, Inc., 993 F.2d 1195,
1200 (5th Gr. 1993) (citing Brown v. Petrolite Corp., 965 F. 2d 38
(5th CGr. 1992)).

% Although the district court did not provide a statenent of
reasons as to why it denied relief, it did not blithely dism ss Dr.
Goel’s notion w thout consideration. The district court’s order
denying the notion states that the court “reviewed and fully
considered the briefs of the parties regarding the defendant’s
motion to be relieved from final judgnent in this case” and
contains reasons as to why the court considered the notion at all,
as it had originally dism ssed the notion as noot because Dr. Goel
had already filed a notice of appeal.

60 767 F.2d 125, 133 (5th Gr. 1985).
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exerci se “nmeani ngful review.” The case on which he relies did not,
however, establish the per se rule that Dr. Goel currently
advocates. Schwarz involved an appeal by a prevailing defendant
who sought costs and attorney’s fees. The district court denied
the defendant’s clains “wthout holding an evidentiary hearing,
issuing an opinion, or making any witten findings of fact or
conclusions of |aw "6 Remand was appropriate because it was
uncl ear whether the district court recogni zed that its dism ssal of
the plaintiff’s suit with prejudi ce neant that the defendant was a
prevailing party—a prerequisite to recovering costs.® This court
noted that “a dismssal with prejudice is tantanount to a judgnent
on the nerits” and concluded that the defendant, as the clearly
prevailing party, should ordinarily have been entitled to costs. ®
This court further noted that in view of the district court’s
silence, “it [wa]s not even possible to infer from the court’s
order whether the court erroneously believed that [the defendant]
was not a prevailing party, or whether it believed that [the
def endant], despite being a prevailing party, was not entitled to
costs for other reasons.”® Finding that the defendant al so “nade

a colorable claim for attorney’'s fees [by] arguing that the

61 1d. at 129.
62 1d. at 130.
& 1d.

6 1d. at 131.
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appel | ees knew or should have known of the falsity of essentia
factual allegations in their conplaint,” the court concluded that
“Iw here a district court fails to explain its decision to deny
attorney’ s fees, we do not know whet her the decision was within the
bounds of discretion or was based on an erroneous | egal theory.”®

QG her circuit courts confronting the failure of a district
court to assign reasons for a ruling have refused to find an abuse
of discretion where the nerits of the appellant’s claim can be
easily addressed. Thus, the appellant nust establish a col orable
claim before remand is justified. For exanple, in Barnhill wv.
Doi ron, ®® an appel |l ant argued that the district court’s denial of
his notion for appointnment of counsel w thout assigning reasons
constituted a per se abuse of discretion. The Seventh CGrcuit
rejected the petitioner’s per se argunent as having “no basis in
| aw’ and t hen eval uat ed t he substance of the petitioner’s notion.®
Because the “legal issues raised by [the petitioner’s] conplaint
[we]re straightforward and readily conprehensible” and “[t]he
assi stance of counsel woul d have added little—if indeed anythi ng—
to his understanding of the relevant issues,” the court found no

abuse of discretion.?®®

6 |1d. at 133,
66 958 F.2d 200 (7th Gr. 1992).
67 1d. at 202.

6% |d. at 203.
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Al though we agree that district courts should provide
statenents of reasons for their decisions, as “[a] statenent of
reasons i s one of the handmmi dens of judging, ”®% because the | ega
i ssues raised by Dr. Goel’s appeal of the denial of his Rule 60(b)
nmotion are straightforward and readily conprehensi ble, we decline
to hold that the district court’s dismssal of Dr. Goel’s notion
W thout the articul ation of reasons is a per se abuse of discretion
demandi ng remand, and we undertake a review of the nerits of his
notion to determ ne whether he raises a colorable claim

“[T] he court may relieve a party . . . froma final judgnment

for . . . newy discovered evidence which by due diligence
could not have been discovered in tinme to nove for a new trial
under Rul e 59(b).”" “To succeed on a notion brought under 60(b)(2)
based on newl y di scovered evi dence, the novant nust denonstrate (1)
that it exercised due diligence in obtaining the information and
(2) ‘the evidence is material and controlling and clearly woul d
have produced a different result if presented before the original
judgrment.’”’ “The only issues on an appeal of a Rule 60(b) nbtion
are: the propriety of the denial of relief . . . and whether the

court abused its discretion in denying relief.”7"?

8 Schwarz, 767 F.2d at 133.
" FED. R QvVv. P. 60(b)(2).
T Martech, 993 F.2d at 1200-01 (quoting Brown, 965 F.2d at 50).

2 12 MOORE ET AL., supra note 11, ¥ 60.68[1].
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Dr. Goel contends that his Rule 60(b) notion presented
substanti al new evi dence questioning the validity of the signature
on the Anendnent to his Provident application. |n support of his
nmotion, Dr. Goel submtted an affidavit claimng that he coul d not
have signed the Anendnent because he was at a conference in San
Francisco from June 24, 1994 to June 30, 1994. Dr. Coel stated
that he did not raise this claim earlier because he did not
remenber the San Francisco trip until his daughter rem nded hi m of
it in January of 1999. Dr. CGoel also submtted the unsworn report
of a handwiting specialist that, based on a conparison of the
signature on the Anrendnent with the signatures on several business
checks given to him by Dr. CGoel, concludes that the evidence

although falling short of a virtually certain’ degree of
confidence,” does “point[] rather strongly toward the questioned
and known witings not having been witten by the sane
i ndi vi dual .” "3

Dr. Goel has not shown that the evidence in his affidavit and
in the handwiting report is newy discovered evidence that by due
diligence could not have been discovered in tine to nove for a new

trial. “Unexcused failure to produce the rel evant evidence at the

original trial can be sufficient without nore to warrant denial of

R at 743.
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a rule 60(b) notion.”7"™ Moreover, the failure to renenber or
di scover one’s own actions after having forgotten them does not
reflect the exercise of due diligence. After all, “[were the
belated recalling of facts that were once well known and since
forgotten to qualify as ‘newy discovered,” the teeth of the rule
woul d be substantially blunted.””™ The key to Dr. Goel’s notion is
his contention that his signature on the Amendnent was forged. But
Dr. Goel had access to the copy of the signed Arendnent | ong before
summary j udgnent was entered against him and the i nportance of the
Amendnent to the outconme of this case was evident from the
begi nning. Thus, Dr. Goel’s failure both to inquire into his own
wher eabouts during the [ ast week of June 1994 and to consult with

a handwiting expert prior to summary judgnent falls short of the

4 Kentucky Fried Chicken Corp. v. Diversified Packagi ng Corp.,
549 F. 2d 368, 391 (5th Cr. 1977) (citing AGPro, Inc. v. Sakraida,
512 F. 2d 141, 143-44 (5th Gr. 1975), rev’' d on other grounds, 425
US 273 (1976)). See also Longden v. Sunderman, 797 F.2d 1095,
1103 (5th Cr. 1992).

" |In re United States, 565 F.2d 173, 176 (1st Cir. 1977).
Al though the court in In re United States concluded that the
defendant in a crimnal case could not, after a verdict, obtain a
newtrial under FED. R CRIM P. 33 by introduci ng a docunent he had
signed four years earlier, we find the reasoning of the First
Circuit persuasive in this case, a civil challenge to the court’s
j udgnent under Rule 60(b). See also United States v. Dougl as, 874
F.2d 1145, 1163 n.32 (7th Gr. 1989) (noting that the defendant’s

attenpt, after trial, to characterize subsequently released
governnent reports “detailing his role as a[] [police] informant as
‘newly discovered is sonewhat disingenuous, [as] . . . [a]n

individual is expected to renenber his own actions "),
overruled on other grounds, United States v. Durrive, 902 F.2d
1221, 1225 (7th G r. 1990).
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requi renents of due diligence.

Addi tionally, commentators have described as “self-evident”
the requirenents that new y di scovered evi dence be “bot h adm ssi bl e
and credible,” as “[t]here is no reason to set aside a judgnent on
t he basis of evidence that could not be admtted at a newtrial or,
if admtted, would be unconvincing.”’” The handwiting report
submtted with Dr. Goel’s Rule 60(b) notion would not be properly
considered in evaluating the notion for summary judgnent, as the
report concerning the authenticity of Dr. Goel’s signature on the
Amendnent is unsworn. “Unsworn expert reports . . . do not qualify
as affidavits or otherw se adm ssi bl e evi dence for [the] purpose of
Rule 56, and may be disregarded by the court when ruling on a
notion for summary judgnent.”’” As for Dr. Goel’s affidavit, his
contention that he was out of town on June 26, 1994 is unavailing
as Provi dent does not dispute that the Anmendnent bears an incorrect
date. It is hornbook lawthat “[t]he fact that a witten contract

is undated or even msdated does not necessarily affect its

6 12 MOORE ET AL., supra note 11, ¥ 60.42[6].

711 MORE ET AL., supra note 11, 7 56.14[2][c]. Cf. Nissho-Iwai,
845 F. 2d at 1306 (“It is a settled rule in this circuit that an
unsworn affidavit is inconpetent to raise a fact issue precluding
summary judgnent.”). See also Duplantis v. Shell Ofshore, Inc.,
948 F.2d 187, 191 (5th G r.1991) (expert letter not considered for
summary j udgnent purposes where it is unsworn and fails to indicate
expert's qualifications).
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validity.”’® The following is the only statement in Dr. Coel’s
affidavit that could have possibly precluded summary judgnent: “I
now firmy believe that | did not sign the anendnent. | know that
| did not back-date the anendnent as Provident accuses.” This
assertion, however, is also of questionable adm ssibility, as “[a]
statenent that an affidavit is based on the affiant’s persona
belief does not automatically satisfy the requirenent [of Rule
56(e)] that the affidavit be based on personal know edge.”’ But
given the failure to establish due diligence in discovering this
evi dence, further consideration of this question is not required.

Finally, even if we were to conclude that Dr. Goel’s evidence
satisfies the due diligence and adm ssibility requirenents, we
express doubt as to whether the evidence is “material and
controlling and clearly woul d have produced a different result if
present ed before the original judgnment.”8 Because Dr. Goel, unlike

the petitioners in Schwarz, has made no “colorable claini for

8 17 C.J.S. Contracts 8 74 (1999). “So, as between the parti es,
it is usually imaterial that the contract is not executed on the
day of its date. . . .” 1d. (citing Thornton Bros., Inc. v. Core,
172 So. 2d 425 (M ss. 1965)).

® 11 MOORE ET AL., supra note 11, 7 56.14[1][c]. See al so Janeson
v. Janeson, 176 F.2d 58, 60 (D.C. Cr. 1949) (“Belief, no matter
how sincere, is not equivalent to know edge.”); 10B WRIGHT ET AL.,
supra note 35, § 2738, at 346-56 (“[U]ltimte or conclusory facts
and concl usions of law, as well as statenents nmade on belief or ‘on
informati on and belief,’” cannot be utilized on a sumary-judgnent
nmotion.”).

80 Martech, 993 F.2d at 1201.
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relief under Rule 60(b), we decline to find that the district court
abused its discretion and we affirmthe district court’s ruling on

this issue.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s
grant of summary judgnent to Provident and its denial of Dr. Goel’s
Rul e 60(b) noti on.

AFFI RVED.
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