REVI SED, APRIL 9, 2001

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-60429

TERRY COUSI N,

Pl ai ntiff-Appellee,

VERSUS

TRANS UNI ON CORPORATI ON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

March 21, 2001

Bef ore GARWOOD, DeMOSS, and PARKER, Circuit Judges.
DeMOSS, Circuit Judge:

Def endant - Appel | ant Trans Uni on Corporation (“Trans Union”)
appeal s, after a jury trial, a final judgnment awarding Plaintiff-
Appel l ee Terry Cousin (“Cousin”) $50,000 in conpensatory damages

and $4,470,000 in punitive damages for violating the Fair Credit



Reporting Act (“FCRA"), 15 U.S.C. 88 1681-1681u,! and for defam ng
Cousin with malice. Because no reasonable jury could have found
that Trans Union acted willfully or with nmalice and because there
was i nsufficient evidence of actual damages, we vacate the district

court’s judgnent and render in favor of Trans Union.

| . BACKGROUND

Cousin lives in O arksdale, Mssissippi, with his wife and two
t eenage daughters, and has worked at the M ssissippi Departnent of
Health for 19 years. He has apparently nmaintained a flaw ess
credit history except for certain itenms resulting from the
fraudul ent acts of others posing as Cousin.

In 1984, Cousin’s brother R chie msappropriated Cousin’s
personal identifying information, i.e., his nane and social
security nunber, to obtain autonobile loans from two different
| enders, NBC Bank of Mssissippi (“NBC’) and Cty Finance of
Ckolona (“City Finance”). Wen Richie failed to pay, the
del i nquencies were negatively noted on Cousin's file with Trans
Uni on, a consuner reporting agency as defined by the FCRA

In 1993, Richie again pretended to be Cousin and applied for
credit to purchase an autonobile in Aberdeen, M ssissippi, a place
where Cousin has never lived. To purchase the autonobile, R chie

gave a down paynent check that | ater bounced. The deal er contacted

The FCRA i s one of seven i ndependent subchapters of the Consuner
Credit Protection Act, 15 U.S.C. 88 1601-1693r.
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Cousin, who explained that his brother was an inpostor.
Nevert hel ess, General Mtors Acceptance Corporation (“GVAC’), the
apparent |ender on that autonobile |oan, forwarded negative
i nformati on about Cousin to Trans Uni on.

On Decenber 6, 1993, Trans Union sent a consuner report to
Cousi n contai ni ng the adverse i nformati on about the GVAC account or
tradeline. The consuner report al so contained negative i nfornmation
about the NBC account and anot her account with Anerican General and
listed a fraudul ent Aberdeen address. Cousin imedi ately inforned
GVAC of the error, and on Decenber 10, 1993, Cousin filled out
Trans Union’s Investigation Request Form (“IRF”) and requested
Trans Union to delete all the fraudulent information. On January
11, 1994, Trans Union responded by sending Cousin a partially
corrected consunmer report. The GVAC account and the Aberdeen
address were del eted, but the consuner report still contained the
NBC and Aneri can CGeneral accounts. Attached to the consuner report
was a green postcard that said:

In response to your recent request, we have
reinvestigated disputed information contained on
your credit file. The enclosed file reflects the
results of our investigation. Sone information
whi ch was di sputed may have been changed or del et ed
due to the creditor’s failure to adequately respond
to our verification requests. If the creditor
satisfactorily verifies this information in the
future, It may be reinstated to the credit file.
In the event Trans Union reinstates information to
your report as a result of credit grantor
verification, you wll be notified in witing and

you will receive an updated copy of your Trans
Uni on report reflecting the reinstatenent.



In May 1994, however, Cousin sued Trans Union for its continued
reporting of the NBC and American General accounts.? That |awsuit
was settled in January 1995, and Trans Uni on agreed to suppress al

t he adverse informati on about NBC and Anerican General.

To suppress the inproperly adverse information, Trans Union
inplemented a procedure called cloaking. Normal Iy, when
information reported to Trans Union is found to be i naccurate after
reinvestigation pursuant to 8 1681i, it is deleted. But unless the

credit grantor involved also deletes the information from its

nonthly conputer tape submission,® the information will be re-
reported into the consuner’s Trans Union file. To avert such
errors, Trans Union designed a procedure called cloaking. The

cloak is a flag in Trans Union’s conputer system associated with
the subject account. The cloaking flag prevents the deleted
information from reappearing in a consuner’s file even if the
credit grantor fails to renove the inaccurate information fromits
magneti c tapes and resubmts the information. The cloaking flag
remains in effect until the credit grantor has deleted the
inaccurate information from its tape submssions for twelve

consecutive nonths. At that point, Trans Union believes that the

2Cousin also sued Jerry Enis Mtors and Equifax, Inc.
(“Equi fax”), another major consuner reporting agency, for failing
to reinvestigate and delete information about the GVAC account.

3Credit grantors regularly send to Trans Uni on magneti c t ape data
that updates the credit history of their consuners. The update is
usual Iy nonthly.



credit grantor has deleted the information permanently, and the
cl oaking flag expires automatically.

On February 6, 1995, three weeks after settling the first
| awsuit, Trans Union sent a consuner report to Cousin, which still
cont ai ned the fraudul ent NBC and Anerican CGeneral accounts and the
Aber deen address. Furthernore, that consuner report for the first
time listed a fraudul ent Bel |l South Mobility (“Bell South”) account.
Ri chie had apparently opened an account in Cousin's name wth
Bel | South for cellular phone service in md-1994.

On February 17, 1995, Cousin conpleted another |RF, again
contesting the NBC and Anerican General accounts and the Aberdeen
addr ess. In addition, he challenged for the first tinme the
Bel | Sout h account. On February 28, 1995, Trans Union forwarded
anot her consuner report to Cousin, but it still retained all of the
false information. After further comunication between Cousin’s
| awers and Trans Union, a clean consuner report was furnished to
Cousin on March 9, 1995. Moreover, the Bell South account was
cl oaked as of that date.*

On  Novenber 15, 1996, Cousin went to Heafner Mtors
(“Heafner”) to buy a vehicle. After reaching agreenent on price

and other details, Cousin sought credit to purchase the vehicle.

“Bel | South also notified Trans Union via a Universal Data Form
(“UDF") on Decenber 15, 1995, that the Bell South account was
subscri ption fraud.



The salesman filled out the paperwork and submtted it to the
credit manager Bill Harnon.

At trial, Harnon testified that Heafner does not |end any
credit.® Instead, he stated that Heaf ner obtains consuner reports
on custoners to select the best financing match anong a group of
| enders. Heafner obtained a consuner report on Cousin from Trans
Union, which again included the old Bell South account. The
consuner report listed the account as a “P and L wite off” and
showed it to have a “N09" rating, the worst rating a consuner can
receive and which neans “bad debt” or “charged off account.”
Heaf ner selected GVAC to provide financing for Cousin’ s purchase
and sent his application, but not Trans Union’s consuner report, to
it.

Li ke Heaf ner, GVAC sought a consuner report and obtai ned one
from Equi f ax. The Equifax report also contained the Bell South
account. GVAC denied in witing Cousin’s application for credit to
purchase the car fromHeafner. GVAC based its denial on two itens:
1) the Equifax report containing the Bell South account and 2)
GVAC s own internal record of the loss on the prior GVAC account,
whi ch neither the Equifax or Trans Union reports |isted.

Cousin called Heafner later in the afternoon of Novenber 15,
1996, and was told that his application had not been approved. On

Decenmber 11, 1996, Cousin requested disclosure of his file from

The retail installnment contract, however, would have |isted
Heaf ner as the seller/creditor.



Equi fax. Before releasing the file to Cousin, Equifax deleted the
Bel | Sout h account fromthe file, thus maki ng Cousin unaware of the
Bel | Sout h probl em

On January 13, 1997, Cousin requested a consuner report from
Trans Union. Upon receipt, he noticed that the report included the
fal se Aberdeen address and the Bell South account.® As a result,
Cousin sent to Trans Union another |RF on January 24, 1997,
notifying it that the entries were fal se.

In response to Cousin’s notice, Trans Union sent to Cousin
anot her consuner report, dated February 27, 1997. That report
del eted any reference to the Bel | South account, but it restated the
GVAC account that had previously been deleted in January 1994.
Apparently, GVAC had decided to re-report the old GVAC account
after it noted that the Equifax report did not list the GVAC
account . Moreover, GVAC had re-reported the old GVAC account,
using a different prefix nunber to designate the account. On March
4, 1997, Cousin notified Trans Union about the GVAC account.’

On March 28, 1997, Cousin sued Trans Union, alleging various
clains, including 1) negligent violation of the FCRA, 2) wllful

violation of the FCRA, 3) defamation with nmalice, and 4) breach of

5This was the first tinme that Cousin realized that the Bell South
account had been reinserted. Trans Union did not notify hi mbefore
the infornati on was rei nserted.

‘As wi th the Bel |l South account, Trans Union did not notify Cousin
before reinsertion of the GVAC account.

7



contract.® Notwithstanding this |lawsuit challenging its handling
of the GVAC account, Trans Union sent to Bell South a consuner
report displaying the GVAC account on April 9, 1997. Thereafter,
Trans Union attenpted to recloak the GVAC account on April 21,
1997. It proved to be short-lived. The follow ng day, Trans Uni on
pul l ed Cousin’s file off the aut omated systemand nmanual | y exam ned
the file, penning certain comments on the file. Mor eover, it
uncl oaked the file. Later on May 12, 1997, Trans Union sent a
consuner report to GVAC with the GVAC tradeline still on the
report.

The jury trial conmmenced on May 11, 1998. Before submtting
the case to the jury, Trans Union noved for judgnent as a matter of
| aw under Federal Rule of Cvil Procedure 50. The district court
granted the notion with respect to the breach of contract claim
but denied the rest of the notion. The jury returned a verdict of
$50,000 in conpensatory damages and $4,470,000° in punitive
damages.

On June 4, 1998, Trans Union again noved for judgnent as a

8Cousin also filed suits against several other defendants. On
March 20, 1997, Cousin sued Bell South, alleging that it “wllfully
and maliciously and in a secretive nmanner not reasonably

di scoverable by plaintiff published the false and Iibelous
Bel |l south tradeline to Trans Union.” Furthernore, on April 7,
1997, Cousin comenced an action against GVAC for re-reporting the
GVAC account. In addition, he filed suits against Equifax and

Menmphis Consuner Credit, an Equifax affiliate, for negligently
reporting the inaccurate Bell South account to GVAC on Novenber 15,
1996.

°Thi s represented one percent of Trans Union’s net worth.
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matter of |aw under Rule 50 and noved for a new trial under Rule
59. Inthe alternative, Trans Union al so noved for a remttitur of
the conpensatory and punitive damages awards or for a new tria
based upon t he adm ssion of irrel evant and prejudicial evidence and
argunent regarding the Heafner autonobile transaction. The
district court denied the notions and entered judgnent. Thi s

appeal ensued.

1. DI SCUSSI ON

On appeal, Trans Union contends that it was entitled to
judgnent as a matter of law with respect to Cousin’s clains for
negligent violation of the FCRA, willful violation of the FCRA, and
defamation with nmalice. 1In the alternative, Trans Union maintains
that it nmerits a remttitur of the conpensatory and punitive
damages awards or a newtrial. W reviewthose issues in turn
A St andard of Revi ew

“Judgnent as a matter of lawis proper on an issue if ‘there
isnolegally sufficient evidentiary basis for a reasonable jury to
find for that party on that issue.’” Satcher v. Honda Mdtor Co.,
52 F.3d 1311, 1316 (5th Cr. 1995) (quoting Fed. R Cv. P. 50(a)).
When reviewi ng the denial of a notion for judgnent as a matter of
law, we wi |l uphold a jury verdict unless the facts and i nferences
point so strongly and so overwhel mngly in favor of one party that

reasonable nen could not arrive at any verdict to the contrary.



See id. Furthernore, we are bound to view the evidence and al
reasonable inferences in the light nost favorable to the jury's
determ nation. See Denton v. Mrgan, 136 F.3d 1038, 1044 (quoting
Ri deau v. Parkeml|ndus. Servs., 917 F. 2d 892, 897 (5th Cr. 1990)).
Al t hough we m ght have reached a different conclusion if we had
been the trier of fact, we are not free to rewei gh the evidence or
to reevaluate the credibility of witnesses. See id. “W nust not
substitute for the jury's reasonable factual inferences other
i nferences that we may regard as nore reasonable.” Id.
B. Negl i gent Nonconpliance with the FCRA

Section 16810!° provides statutory authority for civil
liability for negligent nonconpliance with the FCRA. Any person
who is negligent in failing to conply with a requirenent of the
FCRA is liable for any actual damages sustai ned by the consuner.
15 U.S.C. § 16810(a). Here, Cousin charged that Trans Union failed

to nmeet the requirenments of & 168le(b).! Under that section

¥That section provides in pertinent part:
Any person who is negligent in failing to conply wth any
requi renent inposed under this subchapter with respect to any
consuner is |iable to that consuner in an anount equal to the
sum of —
(1) any actual danmages sustained by the consuner as a
result of the failure;
(2) in the case of any successful action to enforce any
liability under this section, the costs of the action
together with reasonabl e attorney’ s fees as determ ned by
the court.
15 U.S.C. § 1681o(a).

1'n his response brief, Cousin nmentions a § 1681i claim Under
that section, a consuner reporting agency after reinvestigation
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“[w henever a consuner reporting agency prepares a consuner report,
it shall follow reasonable procedures to assure nmaxi num possible
accuracy of the information concerning the individual about whom
the report relates.” 15 U S.C. § 168le(h).

In the present case, Trans Union concedes the inaccuracy of
its disclosures but maintains that sonme of those disclosures were
not consuner reports and, therefore, could not have forned the
basis of a 8§ 1681e(b) claim Mreover, it asserts that it foll owed
reasonabl e procedures as a matter of |aw Finally, Trans Union
argues that the inaccurate i nformati on nust have been published to
athird party and that Cousin nust have suffered a credit denial to
establish a 8 168le(b) claim?? W review each argunment in turn.

First, Trans Union maintains that there was only one consuner
report in evidence, the Novenber 15, 1996 report to Heafner. Wth
respect to the other disclosures of January and February 1997 to

Cousin hinmself, Trans Union submts that they were not consuner

must pronptly delete froma consuner’s file inaccurate, inconplete,
or unverifiable information that a consuner disputes. 15 U S C
§ 1681i(a)(5) (A . A though Cousin’s conplaint and the pre-trial
order averred general clains of negligent and willful violations of
the FCRA, neither specifically stated 8 1681li nor did the jury
instructions present a claimfor violating 8 1681li. Because the
record does not establish that a 8§ 1681i claimwas ever presented
to the jury, we focus solely on the clainms seeking redress for
nonconpliance with § 168le(b).

2Trans Uni on seens to vacillate as to whether a credit denial is
necessary for a 8 168le(b) claim At the district court, Trans
Union stated on one occasion that a credit denial may not be a
prerequisite. But it then argued that wi thout a denial, Cousin
could not establish any causation between Trans Union’s alleged
failure to conply wwth 8 1681e(b) and Cousin’s supposed danmages.
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reports and, hence, could not have forned the basis for a claim
under 8§ 168le(b), which concerns the preparation of consuner
reports.®® Trans Union contends that, by definition, a consuner
report is a comrunication of information to a third party bearing
on a consuner’s eligibility for credit. Because the January and
February 1997 di scl osures were only to Cousin, Trans Union asserts
t hat they cannot be consuner reports.

Trans Union further argues that the qualified immunity
afforded 8 1681g disclosures to consuners pursuant to 8 1681h(e)
necessarily di stingui shes the January and February 1997 di scl osures
fromconsuner reports |like the one sent to Heafner. Section 1681g
pertains to the disclosure of information in a consuner’s file to
consuners who nake a request to a consuner reporting agency. Under
8 1681h(e), disclosures nade pursuant to 8 1681g may not be the
predicate for a consuner’s common |aw clainms of defamation or
negligence against a consuner reporting agency unless the

di scl osures contai ned i nformation furnished with malice or willful

Blnits initial brief, Trans Union argues that the report sent
to Heaf ner and the two disclosures in January and February were the
only possible “consuner reports.” Interestingly, it speaks very
little of its disclosures of Cousin’s file to Bell South and to GVAC
on April 9 and May 12, 1997, respectively. Only in the reply to
Cousin’s brief, which clearly raises those two discl osures, does
Trans Union address them Al t hough those two disclosures were
transmtted after the filing of Cousin’s conplaint, the pretrial
order clearly included those publications, and Cousin presented
evi dence about themat trial. Consequently, those disclosures were
a part of the trial record. See Fed. R Cv. P. 16(e) (“[Pretrial]
order shall control the subsequent course of the action unless
nodi fi ed by a subsequent order.”).
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intent to injure the consuner. Moreover, 8 1681h(e) excludes from
qualified imunity those actions commenced under 88 1681n and
1681lo. Trans Uni on suggests that the January and February 1997
di sclosures to Cousin were not consuner reports because it is
illogical to nmake disclosures to consuners qualifiedly imune from
comon |aw torts such as negligence but still allow them to be
characterized as consuner reports and, consequently, vulnerable to
attack under 8§ 16810 as the purported by-product of negligent
nonconpliance with § 168le(b).

Al t hough Trans Union’ s argunent that the January and February
di scl osures were not consuner reports may be valid, especially in
light of § 1681h(e), we generally do not consi der on appeal matters
not presented to the trial court. Wbb v. Investacorp Inc., 89
F.3d 252, 257 n.2 (5th Gr. 1996). QG her than, 1) a general
statenent by Trans Union in its answer denying Cousin’s
characterization of his communications with Trans Union and the
nature of those docunents, and 2) an attenpt to include a jury
instruction that no credit reports were di ssem nated i n the instant
case and that all the reports admtted in evidence were file
di scl osures, which attenpt failed and which Trans Union did not
object to, Trans Union did not present any argunent renotely
suggesting that the January and February 1997 di scl osures, or any
ot her disclosures, were not consuner reports for purposes of a

8§ 1681e(b) claim Hence, we decline to address Trans Union's
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position that the January and February 1997 di scl osures were not
consumer reports.

Trans Union’s second argunent for reversing the district
court’s denial of its notion for judgnent as a matter of |aw
concerns the reasonableness of its cloaking procedure. The
adequacy of the consuner reporting agency’ s procedures is judged
according to what a reasonably prudent person would do under the
ci rcunst ances. Thonpson v. San Antoni o Retail Merchants Ass’' n, 682
F.2d 509, 513 (5th Gr. 1982). In the mpjority of cases,
reasonabl eness is a question for the jury. Cahlin v. General
Mot ors Acceptance Corp., 936 F.2d 1151, 1156 (11th Cr. 1991).
Trans Uni on, however, nmaintains that its procedure shoul d be deened
to be reasonable as a matter of | aw because, unlike other reported
cases that concerned a consuner reporting agency’'s inadequate
response to a known problem it had no way to know that its
cl oaking system would fail. It argues that Bell South and GVAC
should have notified it before re-reporting their erroneous
information about Cousin, and thus, it should not have been
penal i zed for sonething others failed to do.

W di sagree. “Allowi ng inaccurate information back onto a
credit report after deleting it because it is inaccurate is
negligent.” Stevenson v. TRWInc., 987 F.2d 288, 293 (5th Cr
1993). Creditors report all magnetic tape data w thout notice of

any ki nd. They do not highlight any particular data in their
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magneti c tape subm ssions. Instead, it is incunbent on the
consuner reporting agency to permanently delete and cloak the
erroneous information. Trans Union knew about problens with re-
reporting as Trans Union’s own cloaking manual indicated that a
process had to be devel oped to ensure that inaccurate information
that was del eted did not keep reappearing. Trans Union offers no
reason why, as a matter of |aw, cloaking for only twelve nonths is
a reasonable procedure, especially when it could have easily
cl oaked any adverse information permanently and when its own
W tness conceded that in retrospect the twelve nonth cloaking
procedure may have been unreasonable.!* The fact that Experian,
anot her of Trans Uni on’s consuner reporting agency conpetitors, did
not have a problemw th ensuring the non-reappearance of, at |east,
the Bell South account suggests the unreasonabl eness of Trans
Uni on’s procedure. Accordingly, Trans Union’s cl oaking procedure
was not reasonable as a matter of law, and the issue of
reasonabl eness was properly before the jury to consider.

Trans Union’s final argunment concerns whether the inaccurate
informati on must have been published to a third party and that
Cousi n nust have suffered a credit denial to establish a § 1681e(b)
claim In essence, that argunent involves two interrelated | egal
el ement s--causation and injury--and charges that no injury flowed

from the disclosures of the inaccurate information because they

14She partially retracted the statenent later in the sane
deposition testinony that was admtted into the trial record.
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were not publicized to a third party and that Cousin suffered no
injury because there was no credit denial. Referring to various
cases from this and other circuits, Trans Union insists that
publication and denial of credit are prerequisites to a 8§ 1681le(b)
claim See, e.g., Pinner v. Schmdt, 805 F.2d 1258, 1262 (5th Cr
1986); Philbin v. Trans Union Corp., 101 F.3d 957 (3d Cr. 1996);
Casella v. Equifax Credit Info. Servs., 56 F.3d 469 (2d G r. 1995);
Cahlin, 936 F.2d 1151; Hauser v. Equifax, Inc., 602 F.2d 811 (8th
Cr. 1979). But see Guinond v. Trans Union Credit Info. Co., 45
F.3d 1329, 1333 (9th G r. 1995) (concluding that district court
erred in predicating liability under 8 1681le(b) on the occurrence
of a credit denial or the transmssion of a report to a third
party). Because the January and February 1997 disclosures were
sent to Cousin, rather than a third party, and because they di d not
contribute to a credit denial, Trans Union contends that those
di scl osures cannot support Cousin’'s claim for negl i gent
nonconpl i ance with 8§ 168le(b). As for the consuner report sent to
Heaf ner in Novenber 1996, Trans Union maintains that there was no
evidence i ndicating that Heafner utilized the report to deny credit
to Cousin.

W need not address Trans Union’s specific argunents as to
whet her publication and denial of credit are necessary to assert a
8§ 168le(b) claim because even assum ng arguendo that denial of

credit and publication are not prerequisites for a 8 168le(b)
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claim we see insufficient evidence of actual damages to warrant
the jury’s award. As previously noted, 8 16810 provides for actua
damages when there has been negligent nonconpliance with the FCRA
Here, the jury awarded $50,000 in conpensatory danages and
$4,470,000 in punitive damges. Those conpensatory danages
constituted the actual danmages award and were apparently for
Cousin’s purported denial of <credit by Heafner and for his
enotional distress.™ Trans Union contends that no conpensatory
damages shoul d have been awarded for Cousin’'s failure to receive
credit for the purchase of a vehicle because the credit grantor did
not utilize a Trans Union credit report. It asserts that GVAC, not
Heaf ner, denied Cousin credit and that GVAC used a report from
Equifax and its own internal files. Additionally, Trans Union
argues that the evidence did not support an award for Cousin’s
enotional distress.

Having reviewed the record, we agree. There was no legally
sufficient evidence for a reasonable jury to find that a Trans
Union credit report was utilized to deny Cousin credit. Thr ee

itenms purportedly supported the belief that Heafner denied Cousin

’Actual damages may include danages for humiliation or nental
distress even if the consuner has suffered no out-of-pocket | osses,
as well as damages for injury to reputation and creditworthiness.
Fischl v. CGeneral Mdtors Acceptance Corp., 708 F.2d 143, 151 (5th
Cr. 1983). No evidence about other actual danages was in the
record. Cousin’s attorneys did seek attorney’s fees and costs, but
those related to the filing of the instant action and were sought
post -verdi ct pursuant to the attorney’ s fees provisions of the FCRA
and the comon | aw.
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credit based on a Trans Union credit report. One, a letter from
GVAC r ead:

“We were recently infornmed by HEAFNER MOTORS, | NC

that it was considering the credit sale or |ease of

an autonobile or other product to you and asked

whether we would be prepared to accept your

obligation if the transaction was conpl eted. e

must regretfully inform you that we were not

agreeable to handling the proposed transaction.”
Two, sone testinony reveal ed that Heaf ner woul d have been noted as
the seller/creditor on the vehicle s installnent sales contract.
Three, additional testinony indicated that Heaf ner assigns | oans to
other entities after the sale of a car. Although we are bound to
view the evidence and all reasonable inferences in the |Iight nost
favorable to the jury's determnation, we cannot find that a
reasonable jury would have inferred from the foregoing evidence
t hat Heaf ner denied Cousin credit based on a Trans Union credit

report, particularly when the unequivocal testinony from Heaf ner

was that it does not grant credit to custoners.® The thrust of the

The three itens correspond to concerns with the Truth in
Lending Act (“TILA"), 15 U.S.C. 88 1601-1667f. That statute
attenpts to achieve the “inforned use of credit results from an
awareness of the cost thereof” by consuners by “nmandating a
meani ngful di sclosure of credit terns.” 15 U.S.C. § 1601(a). And
it distinguishes between the responsibilities of creditors and
assignees. See generally R viere v. Banner Chevrolet, Inc., 184
F.3d 457, 460-61 (5th Cr. 1999). Under the TILA “[i]f an
obligation is initially payable to one person, that person is the
creditor even if the obligation by its terns is sinultaneously
assi gned to another person.” 1d. (quoting the staff interpretation
to Regulation Z, 12 CF.R 8 226). The TILA recognizes that an
aut onobi | e deal er and a bank may create an arrangenent whereby the
credit sale contracts are initially payable to the dealer but are
i mredi ately assignable to the bank. 1d. |In such cases, the dealer
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evidence indicated that GVAC was the credit grantor and that it
deni ed Cousin’s application based on an internal credit report and
a report from Equifax, not Trans Union. As the denial of credit
was due to sonething other than Trans Union’s consuner report on
Cousi n, we cannot justify the $50, 000 conpensat ory danmages award to
i ncl ude damages arising fromthat credit denial.

Accordingly, the only possible actual damages related to
Cousin’s enotional distress. The evidence of that distress,
however, was very |limted and legally insufficient. Cousi n
testified that as a result of the Novenber 15, 1996 credit deni al,
he felt real frustrated and irritated because the Bell South
i nformati on was being re-reported. At the tinme he felt enotional
distress, he did not know whether a Trans Union report had been
utilized by any of the parties. In light of the fact that the
credit denial occurred due to an Equifax report, Cousin’s enotional
distress fromthe denial of credit cannot be attributed to Trans
Uni on, and he cannot recover actual damages for that distress.

The only other testinony about enotional distress concerned

and purchaser execute the contract only after the bank approves the
credi twort hiness of the purchaser; yet, the dealer is deened to be
the only creditor in the transaction. |d. Heafner’s arrangenent
with GVAC correlates to the TILA nodel

YCousin testified:
A On that day | felt real frustrated, real irritated to
know that this informati on was continuing to be reported

over and over again. | already told themthat it was not
me. | wanted to say that it was a feeling of |ike being
injail knowng that I — I nean, | didn’'t do this. [|I'm

not guilty, but I was continuing to be punished for it.
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Cousin’s reaction to seeing his inaccurate Trans Union credit
reports of Novenber 15, 1996, and January 17, 1997.1® Upon bei ng
gquestioned about how he felt when he saw the Novenber 15, 1996
credit report, Cousin testified:

A Very upset, angry. And it just was that, you know,

all things | had done, the conpany to not - they
didn’t hear ne. | had told them over and over
again but they didn't listen to ne, you know. So
that’s how | felt.

Q You felt |ike nobody was |istening?

A Felt |ike nobody was |istening.

As for the January 17, 1997 discl osure, Cousin stated:

A | felt like, if you [k]now anything about a maze,

it’s like being trapped inside of sonething that
you can’t get out of.

In Carey v. Piphus, 98 S. C. 1042, 1052 (1978), the Suprene
Court required proof of actual injury for conpensatory damages to
be awarded for nental or enotional distress in an action brought
under 42 U S.C. § 1983. It concluded that a jury’'s award for
enotional distress nust be supported by evi dence of genuine injury,
such as the evidence of the injured party’ s conduct and the
observations of others. |Id. at n.20. W extended Carey’s hol di ng

and reasoni ng to ot her cases involving federal clains for enotional

harmin Patterson v. P.H P. Healthcare Corp., 90 F. 3d 927, 938 (5th

8No testinony related to the February 1997 di scl osure to Cousin,
the April 9, 1997 disclosure to Bell South, or the May 12, 1997
di scl osure to GVAC. Accordingly, no damages award nmay stand based
on those arguably negligent acts.
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Cr. 1996), a case concerning clains for racial discrimnation and
retaliatory discharge. There, we recognized that to establish
i ntangi bl e loss, Carey requires “a degree of specificity which may
include corroborating testinmony or nedical or psychol ogical
evidence in support of the danage award. ld. at 940. I n
Patterson, we were confronted with the follow ng evidence of
enotional distress by one of the plaintiffs.

[He] testified that he felt “frustrated” and “real

bad” for being judged by the color of his skin.

[He] explained that the work environnment was

“unbearable” and was “tearing [his] self-esteem

down.” [He] also stated that it “hurt” and nade

him “angry” and “paranoid” to know that his

supervisor referred to [hin] as a “porch nonkey” or

a “nigger” and generally though that he was

inferior to white enpl oyees.
ld. at 939. That plaintiff’s testinony was nmuch nore concrete than
Cousin's; yet, we vacated the district court’s $40,000 enoti onal
distress award, finding that his testinony of nental distress was
insufficient. Id. Because Cousin presented no nore than what was

offered in Patterson, we |ikew se vacate the award for enotiona

distress in the present case for insufficient evidence of actual

damages. 1°

%Al t hough in vacating the enotional distress award in Patterson
we remanded the case to the district court wth instructions for
the district court to award nom nal damages, “[n]om nal damages to
vindi cate a technical right cannot be recovered unl ess actual |oss
has occurred.” Hyde v. Hibernia Nat’'| Bank, 861 F.2d 446, 448 (5th
Cir. 1988) (nmentioning general rule about nom nal danmages in
context of FCRA); Restatenent (Second) of Torts 8 907 cnt. a (1979)
(“I'f actual danage is necessary to the cause of action, as in
negl i gence, nom nal danmages are not awarded.”); W Page Keeton et
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C. W Il ful Nonconpliance with the FCRA

Section 1681n%° provides the statutory authority for civi
liability for willful nonconpliance with the FCRA As with his
negl i gent nonconpliance claim Cousin’s wl | ful nonconpliance claim
pertains to Trans Union’'s failure to neet the requirenents of
8§ 1681e(b). Under the willful nonconpliance statute, a consuner
may obtain punitive damages. See 15 U S.C. 8§ 1681n(a)(2). Here,

the jury awarded $4, 470,000 in punitive damages.

al., Prosser and Keeton on Torts 8 30, at 165 (5th ed. 1984).
Her e, in this negligent nonconpliance action, there was
i nsufficient evidence of actual | oss. Therefore, we need not award
any nom nal damages, and we nake no determ nation as to whether
Cousin has satisfied all the purported elenents of a negligent
nonconpl i ance with 8 168le(b) claimto warrant nom nal danmages.

It is true that Cousin maintained a willful nonconpliance claim
and a claim for defamation with malice for which nom nal damages
coul d possi bly be awarded, but both fail for other reasons. See
infra Parts C & D

20That section provides in pertinent part:

Any person who willfully fails to conply with any requirenent

i nposed under this subchapter with respect to any consuner is

Iiable to that consuner in an anount equal to the sum of —
(1) (A any actual damages sustai ned by the consuner as a
result of the failure or damages of not |ess than $100
and not nore than $1, 000; or

(B . . .
(2) such amount of punitive damages as the court nmay
al l ow; and
(3) in the case of any successful action to enforce any
liability under this section, the costs of the action
together with reasonabl e attorney’ s fees as determ ned by
the court.
15 U.S.C. § 1681n(a).
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“Malice or evil notive need not be established for a punitive
damages award, but the violation nust have been willful.” Fisch
v. General Mdtors Acceptance Corp., 708 F.2d 143, 151 (5th Gr.
1983) . In Pinner, we noted that “wllful” is a word of many
meani ngs and that its construction is often influenced by its
cont ext . See Pinner, 805 F.2d at 1263. In concluding that the
consuner reporting agency in that case did not commt a wllfu
violation, we remarked that there was no evi dence suggesting that
the agency “knowngly and intentionally commtted an act in
conscious disregard for the rights of others.” ld.; see also
Phil bin, 101 F.3d at 970; Stevenson, 987 F.2d at 293. GCenerally,
courts have allowed a w Il ful nonconpliance claimto proceed where
a defendant’s conduct involves wllful msrepresentations or
conceal mrents. See Pinner, 805 F.2d at 1263. In those cases, a
consuner reporting agency has typically m srepresented or conceal ed
sone or all of a credit report from a consuner. See id.
(di scussing MIIstone v. O Hanl on Reports, Inc., 528 F.2d 829 (8th
Cir. 1976)); see also Stevenson, 987 F.2d at 294.

In its initial brief, Trans Union asserts two bases for
rejecting Cousin’s 8 1681n claim First, it argues that Cousin's
8§ 1681n claim depended heavily on allegations that Trans Union
Willfully reinserted the GVAC tradeline into Cousin’ s consuner
report in early 1997 and that judicial estoppel should have barred

that claimfrombeing asserted. Second, Trans Uni on nai ntains that
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Cousin failed to present sufficient evidence of wllfulness,
conparing the instant situation to various other decisions
involving far nore egregious facts that were held insufficient to
state a clai munder § 1681n.

We need not address the first of Trans Union’ s argunents as
Cousin essentially concedes in his response brief that Trans Uni on
did not willfully dredge up the GVAC tradeline and reinsert it into
Cousin’s consunmer report. Notw t hstanding this apparent
concessi on, Cousin chall enges Trans Union’s second argunent that he
failed to present sufficient evidence of wllful ness. Cousi n
points to several facts, which apparently were brought forth at
trial, to establish that Trans Union’s actions constituted wllful
nonconpl i ance. First, Cousin refers to the re-reporting of the
Bel | South account in the Novenber 15, 1996 report to Heafner
despite the prior cloaking and the Decenber 1995 notice from
Bel | South to Trans Union confirmng that the Bell South information
was subscription fraud. Second, Cousin argues that Trans Union
knew about the problens of re-reporting but failed to do anything
about it. He maintains that the conpany failed to adequately
assess whet her a twel ve-nonth cl oaking systemwould work. Third,
Cousi n conpl ains of Trans Union’s transmttal to Bell South on April
9, 1997, a report including the fraudulent GVAC tradeline.
Finally, Cousin raises the uncloaking of his consuner report on

April 22, 1997, after the report had been cl oaked on April 21, and
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its transmssion to GWAC.22 In its reply to Cousin’s brief, Trans
Union attenpts to address Cousin’s counter-argunents. 22

At trial, Cousin introduced evidence that the Bell South
tradeline was fraudulent and that Trans Union had cloaked the
account in March 1995. Addi tional evidence indicated that in
Decenber 1995, Bel |l South had submitted to Trans Uni on a UDF stati ng

t hat the Bel | Sout h account was probably subscription fraud. Eleven

21Cousin al so avers that Trans Union made misrepresentations to
him when it sent a green postcard during the first Trans Union
lawsuit in 1995, telling himthat if the inaccurate i nformati on was
ever reinstated after reverification, Trans Uni on would notify him
That allegation does not raise a 8 1681n claim for violating
8§ 168le(b). As noted in Pinner, the m srepresentations that m ght
gi ve ri se to a W || ful ness claim normal |y concern
m srepresentati ons of the consuner’s own report and conceal nent of
that report fromthe consuner. See Pinner, 805 F.2d at 1263.

2Normal |y, “[a]n appel |l ant abandons all issues not raised and
argued inits initial brief on appeal.” G nel v. Connick, 15 F. 3d
1338, 1345 (5th Cr. 1994). But see Piney Wods Country Life
School v. Shell Ol Co., 905 F.2d 840, 854 (5th Gr. 1990)
(recogni zi ng procedural bar about raising issues ininitial brief,
but still addressing as an exerci se of discretion sone i ssues newy
raised in reply brief). Although Trans Union’s initial brief did
not directly address sone of the specific acts that may have forned
the basis of the jury’'s 8 1681n verdict and that Cousin discusses
in his response brief, we believe that Trans Union’s appeal
gquestioning the evidentiary sufficiency of the willful ness claim
sufficiently raised the i ssue of Trans Unions’ wi |l ful conduct for
us to consider all the argunents. |Indeed, Cousin’s brief raising
all the purported wllful acts is a tacit acknow edgnent that the
general issue of willful conduct was presented in Trans Union's
brief. Furthernore, unlike the nore contenptible situation where
an appellant raises a conpletely new issue in its reply brief,
di sadvantaging the appellee, and for which the procedural bar
concerning initial briefs was properly devel oped and utilized, we
see no real new issue in the reply brief, but rather responsive
argunents to the appell ee’s own contentions, and, therefore, little
or no prejudice. Wth that in mnd, we review the sufficiency of
the willful ness claim
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months | ater, the Bell South tradeline reappeared in Cousin’s file.
Testi nony i ndi cated that Bel |l Sout h may have re-reported t he adverse
tradeline information to Trans Uni on between April 1996 and August
1996. The prior lawsuit, the cloaking of the Bell South account,
and Bell South’s own UDF transmttal may have put Trans Union on
notice about the falsity of the Bell South account with respect to
Cousi n; neverthel ess, we cannot conclude that such evidence is
legally sufficient to establish that Trans Union w Il fully violated
8§ 1681le(Db). In Philbin, the Third GCrcuit found no wllful
vi ol ation despite the reappearance of inaccurate information that
had previously been deleted and which the consuner had again
notified the consuner reporting agency about when that information
reappeared. See id.; see also Casella, 56 F.3d at 476 (failing to
delete inaccurate information notw thstanding notification to
consuner reporting agency did not rise to the level of conscious
di sregard or deliberate and purposeful action necessary to nake out
a wllful nonconpliance clain). The present situation is no nore
egregious than in Philbin or Casella. The fact that Trans Union
may have had experience with Cousin’s Bell South tradeline and that
Bel | South had submtted a UDF to Trans Union about subscription
fraud does not necessarily translate into knowingly and
intentionally commtting an act in conscious disregard of Cousin’s
rights. Bel | South itself appears to have reinserted the

informati on, and several nonths had elapsed fromthe tinme of the
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UDF and/or the initial cloaking to the reinsertion of the Bell South
tradeline into Cousin’s file. Finally, Trans Union did not conceal
Cousin’s consuner reports or msrepresent them That in and of
itself suggests that Trans Union did not commit a wllful violation
of 8 1681e(b). Stevenson, 987 F.2d at 294 (“Only defendants who
engaged in ‘wllful msrepresentations or concealnents’ have
commtted a wllful violation and are subject to punitive damages
under 8§ 1681n.").

Simlarly, we find Cousin’s argunent with respect to Trans
Union’s failure to inplenent a better cloaking system unavailing.
The systemwas not perfect, but it was effective for a few nonths,
and Trans Uni on never attenpted to mslead Cousin with respect to
his consunmer report or his rights. W nmay fault the failure to
i npl ement a full-proof cloaking procedure as unreasonabl e, but we
cannot say that it was willful.

As for Trans Union’s disclosure of Cousin’s consuner reports
to Bell South in April 1997 and to GVAC in May 1997, we first note
the evidence at trial and the parties’ adm ssions. Wen on January
17, 1997, after having been denied credit to purchase a car from
Heaf ner, Cousin received a Trans Union report, the report included
the fal se Aberdeen address and the Bell South tradeline. Cousi n
i mredi ately notified Trans Union that those entries were fal se, and
Trans Union deleted them At that tinme, however, GVAC submtted to

Trans Union, as nuch of the evidence indicates and as Cousi n now
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apparently concedes, the old GVAC tradeline that had previously
been deleted from Cousin’s report. But GVAC utilized a different
prefix code to identify the tradeline rather than the old one.
Cousi n notified Trans Uni on about the fraudul ent nature of the GVAC
tradeline on March 4, 1997. That tradeline was |ater released in
a consunmer report to BellSouth on April 9, 1997. On April 21
1997, the record reveals that Cousin’s file was cl oaked. That
cloak was short-lived as it was uncloaked the next day.
Thereafter, on May 12, 1997, Cousin’s consuner report with the
fraudul ent GVAC tradeline was transmtted to GVAC

Al t hough the consuner reports to BellSouth and to GVAC
contai ned inaccurate information about the GVAC tradeline, we do
not believe that those or any other acts amount to legally
sufficient evidence for a reasonable jury to find for Cousin on his
8§ 1681n claimfor violation of § 1681e(b). The GVAC tradel i ne had
a new prefix code and, in essence, was not the sane as before. W
cannot deem as a wllful violation Trans Union’s inability to
distinguish two tradelines that on their face were different
Thus, Trans Union’s failure to quickly delete the GVAC tradeline
and its decision to rel ease a consuner report with that information
while it reinvestigated the tradeline cannot be deened a w | ful
violation of § 1681le(b). See 15 U S.C. § 1681li (providing
reinvestigation procedure in case of disputed accuracy).

Cousin makes nuch of the fact that Trans Union cl oaked his
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file on April 21 with notations stating “I D FRAUD' and “derogs” and
then uncloaked the file the next day. He argues that the
uncl oaki ng denonstrates w || ful ness because the evidence showed
that only a Trans Union supervisor could have manual |y uncl oaked
his file. Thus, Cousin believes that Trans Union nust have
intended for the GVAC tradeline to be in his file. Evenif a Trans
Uni on supervi sor had uncl oaked Cousin’s file, we concl ude that such
an act did not constitute a willful violation of § 168le(b). As
the testinony indicated, cloaking is a process whereby Trans Uni on
precludes future subm ssions of inaccurate tradeline information
from being entered into a consuner’s file. Cl oaki ng does not
concern the actual deletion of any inaccurate information. Hence,
when Trans Union determ ned to uncloak Cousin's file, it did not
actually do anything substantively to his file. Rat her, Trans
Union allowed the status quo to stand while it reinvestigated the
fraudul ent nature of the GVAC tradeline. Consequently, we see no
willful violation of 8§ 1681e(b) under the evidence presented to the
jury.
D. Def amation Wth Mlice

Cousin’s last claimis a common | aw action for defamation with
mal i ce. Under 8 1681h(e), consuner reporting agencies are

generally qualifiedly imune fromstate |aw clains for defamation

2ln making this ruling, we again nake no determi nation as to
whet her publication and denial of credit are prerequisites for a
claim predicated on § 168le(b).
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unl ess they involve malice or willful intent toinjure. Both Trans
Union and Cousin agree that courts have determned that nalice
under this statutory schene is congruent with the comon | aw
st andar d. See Thornton v. Equifax, 619 F.2d 700, 703 (8th Gr.
1980). Thus, to establish defamation with malice in the present
case, one nust establish that the defendant when he published the
words--(1) either knew they were false, or (2) published themin
reckl ess disregard of whether they were true or not. See Q@ulf
Publishing Co. v. Lee, 434 So. 2d 687, 695 (Mss. 1983) (citing
Reaves v. Foster, 200 So. 2d 453, 458-59 (Mss. 1967)).

In the instant case, there were three disclosures to outside
parties: 1) the report to Heafner Mtors with the Bell South
tradel i ne and t he fraudul ent Aberdeen address on Novenber 15, 1996;
2) the report to Bell South with the GVAC tradeline on April 9,
1997; and 3) the report to GVAC with the GVAC tradeline on May 12
1997. None of those disclosures anmpbunted to defamation wth
mal i ce.

As previously indicated, after learning of the fraudul ent
nature of the Bell South tradeline, Trans Union had cloaked the
Bel | South tradeline in March 1995. Pursuant to that procedure,
that information was not reported in Cousin's file for at least a
year and was not publicized to another party until Novenber 1996.
Only after BellSouth had apparently begun re-reporting that

tradeline did it get back into Cousin’s file. The lack of
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permanence wth the cloaking procedure nmay evi dence the weakness
and unr easonabl eness of the procedure, but no malice can be derived
fromit.

Li kewi se, we see no legally sufficient evidentiary basis for
concl udi ng that Trans Uni on defaned with malice when it transmtted
the GVAC tradeline to Bell South and to GVAC itself. GVAC had re-
reported the tradeline, wutilizing a different prefix code.
Al t hough in March 1997 Cousin had notified Trans Union about the
fraudul ent nature of that tradeline, we cannot say that Trans Uni on
knew that the tradeline was fal se when the evidence reveal ed that
the tradeline had been re-reported with a different prefix code and
that Trans Uni on was reinvestigating that tradeline. Trans Union’s
subsequent actions do not suggest a reckless disregard for the
truth. It pronptly corrected any errors and fully disclosed its
reports to Cousin. Therefore, we find that there was legally
insufficient evidence to support Cousin’s defamation with malice

cl aim?

2\\¢ al so note that in Thornton, the Eighth Circuit held that the
standard of proof required for a clai munder the exception to the
qualified inmmunity provision of 8§ 1681h(e) is greater than that for
a wllful violation claimunder 8 1681n. Thornton, 619 F.2d at
705. Assuming that were the case, we would have to find against
the defamation with malice claim in light of our previous
determnation that there was no legally sufficient evidence to
support a willful ness violation under 8§ 1681n.
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I11. CONCLUSI ON
For the foregoing reasons, we vacate the district court’s
j udgnent and render that Cousin taken nothing with respect to his

clains.?® Each party is to bear their respective costs on appeal

ENDRECORD

ln light of our ruling, we do not address Trans Union’s
argunent, in the alternative, regarding remttitur or a newtrial
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ROBERT M PARKER, Circuit Judge, dissenting:

Because t he evidence, taken in the Iight nost favorable to the
jury verdict, supports that verdict, | respectfully dissent. “Qur
assigned role is neither tore-try the case de novo nor to suppl ant
the jury verdict so long as it is supported by substantial
evidence.” Pinner v. Schmdt, 805 F.2d 1258 (5th Cr. 1986).

| agree that with the majority that Trans Union’s cloaking
procedure cannot be held reasonable as a matter of | aw and that the
i ssue of reasonableness was properly submtted to the jury.
However, | would hold that the evidence of actual damges was
sufficient to warrant the jury’'s award of $50,000. Actual damages
may i ncl ude out - of - pocket | osses, damages for injury to reputation
and creditworthiness and for humliation or mental distress. See
Fischl v. CGeneral Mdtors Acceptance Corp., 708 F.2d 143, 151 (5th
Cir. 1983). Cousin and his attorney, over a four-and-one-half year
period, repeatedly advised Trans Union that specific derogatory
credit information in its files was inaccurate. Cousin conmenced
two successive federal lawsuits in an effort to obtain Trans
Union’s conpliance with the Fair Credit Reporting Act (“FCRA”), 15
US C 88 1681-1681u. Moreover, Cousin testified concerning his
mental and enotional pain arising fromthe ongoing struggle. The
jury’s conclusion that Cousin suffered actual financial and

enoti onal damages was entirely reasonable in |ight of the evidence
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presented at trial.

Further, |1 conclude that the evidence supports the jury’'s
punitive damage award of one percent of Trans Union’s net worth.
Cousin presented evidence of Trans Union’s w llful nonconpliance
with 15 U S C 8 168le(b)’'s requirenent that a credit reporting
agency shall follow reasonable procedures to assure maxinmum
possi bl e accuracy of credit information. Again, the majority does
not find as a matter of law that Trans Union conplied wth the
reasonabl eness requi renent of FCRA. Rather, it reverses the jury
verdict on the basis that the evidence was insufficient for the
jury to conclude that its nonconpliance was willful. | disagree.
At the heart of our inquiry lies Trans Union’s policy of limting
its cloaking of erroneous information to one year. The evidence
was nore than sufficient for a jury to conclude that Trans Union
was aware that one-year cloaking limt was i nadequate, and that it
coul d have addressed the probl emby i npl enenti ng per manent cl oaki ng
procedures. Further, Trans Union knew, after years of repeated
conplaints and a prior lawsuit, that Cousin’s file had been the
target of “ID FRAUD,” yet the majority holds that a reasonable
juror could not conclude that the decision to uncloak the file and
release a consuner report while it reinvestigated yet another
conplaint was awllful violation of its duty to behave reasonably.
In short, both Trans Union’s general <cloaking policy and its
specific handling of Cousin’s file support the jury' s finding of
wi || ful nonconpliance.
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Based on the foregoing, | would affirmthe verdict for Cousin

in toto.
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