UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-60366

J.C. BASS; CHARLENE B. BASS,
Pl ai ntiffs-Appellants,

VERSUS

UNI TED STATES DEPARTMENT OF AGRI CULTURE, ET AL.,
Def endant s.

UNI TED STATES DEPARTMENT OF AGRI CULTURE; DANI EL GLI CKMAN, Secretary
of the U S. Departnent of Agriculture; NATI ONAL APPEALS DI VI SI ON,
formerly known as National Appeals Staff of the U S. Departnent of
Agricul ture; FARM SERVI CE ACGENCY, fornerly known as Farners Hone
Adm nistration of the U. S. Departnent of Agriculture; KEI TH KELLY,
Adm ni strator of the Farm Servi ce Agency of the U S. Departnent of
Agriculture; NORMAN G COOPER, Director of the National Appeals
Division of the U S. Departnent of Agriculture,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of M ssissippi

May 23, 2000
Bef ore W ENER, BENAVI DES and PARKER, Circuit Judges.
PER CURI AM

Appel lants, J.C. and Charlene Bass (collectively “Bass”),



appeal a summary judgnent for the defendants in this Admnistrative
Procedures Act suit challenging the Farm Servi ce Agency’ s (“FSA”)
appraisal of farmproperty. W affirm

| . FACTS AND PROCEDURAL HI STORY

This case involves a dispute over the way in which the FSA
establi shed the repurchase price for farmland that Bass conveyed
to the FSA when he becane unabl e to repay FSA-financed | oans.! The
property at issue consists of 531 acres located in Amte County,
M ssi ssi ppi . Bass farnmed the | and beginning in 1966. In 1977,
Bass financed the land through the FSA Because of financi al
reverses in 1990, Bass entered into an agreenent to deed the farm
to FSA in exchange for forgiveness of the debt. The parties agreed
that FSA would |ease the farm back to Bass with an option to
repurchase, pursuant to the FSA's “leaseback/buyback” program
authorized by the Consolidated Farm and Rural Devel opnent Act
(“CONACT"), 7 U.S.C. § 1921-2009 (1994).

In 1996, Bass notified FSA that he intended to exercise the
repurchase option. A dispute arose concerning the value of the
farm After extensive adm nistrative proceedi ngs, Bass sought
judicial review of the valuation ruling by the D rector of the

USDA' s National Appeals Division (“Director”). The district court

The FSA was fornmerly known as the Farners Hone Adm nistration
(FmHA), an agency of the U S. Departnent of Agriculture (USDA).
For sinplicity, the agency is referred to as FSA throughout this
opi ni on.



entered sunmary judgnent for defendants and this appeal followed.
1. TIMELI NESS OF MOTI ON TO REOPEN APPEAL PERI OD

The district court entered judgnment on Novenber 10, 1998. On
Novemnber 19, Bass retained new counsel who noved for
reconsi deration. On Novenber 20, Bass’s new counsel filed a notice
of appearance, giving as his address “300 West C ai borne, Avenue,
G eenwood, M ssissippi.” Def endants opposed the notion for
reconsi derati on and on Decenber 28, 1998, Bass’'s counsel noved for
an enlargenent of tine to file a rebuttal to defendants’
opposition. The district court granted this notion, but the clerk
mai l ed a copy of the order to Bass's counsel at “P.O Box 1350,
G eenwood, M ssissippi.” The order was returned to the clerk’s
of fice “not deliverable as addressed.”

On January 20, 1999, the district court entered an order
denying Bass’'s notion for reconsideration. The docket sheet
i ndicates that copies of the order were nmailed, and there is no
“undel i verabl e” notation in the docket wwth respect to service of
the order on Bass’s counsel. On May 27, 1999, Bass’'s counsel filed
a notice of appeal. Counsel also filed an affidavit averring that
on the norning of May 26, 1999, he received a tel ephone call from
M. Bass advising himthat the court had entered an order denying
the notion for reconsideration. Counsel contacted the district
court clerk’s office on May 26, and was advised by the docketing

clerk that the order had been entered on January 20, 1999, and a



copy nmailed to himat “P. O Box 1350.” Counsel averred that he had
not received the order, had not used that address since 1997, and
that he had provided the clerk wwth his correct address.

On June 3, 1999, counsel for Bass filed a notion to reopen the
time for appeal, pursuant to FED. R App. P. 4(a)(6). The notion
was acconpani ed by counsel’s affidavit, in which he stated that he
recei ved a copy of the order denying reconsideration in the mail on
May 28, 1999. On June 22, 1999, counsel for Bass filed a second
noti ce of appeal.

Federal Rule of Appellate Procedure 4(a)(1l)(B) requires that
the notice of appeal in a civil action in which the United States
is a party be filed within 60 days of entry of the judgnent or
order from which appeal is taken. A tinmely notion to alter or
anmend a judgnent under FeED. R CQv. P. 59(e) suspends the tinme for
filing a notice of appeal until entry of an order disposing of the
motion. FeD. R AppP. R 4(a)(4).

There is no notion for “reconsideration” in the Federal Rules
of CGvil Procedure. See Hamlton Plaintiffs v. WIlIlians
Plaintiffs, 147 F.3d 367, 371 n.10 (5th G r. 1998). However, a
nmotion for reconsideration filed within ten days of the district
court’s judgnent is construed as a Rule 59(e) notion that suspends
the time for filing a notice of appeal. See id. Because Bass’'s
nmotion was filed on Novenber 19, within ten days of the Novenber 10

judgnent, we construe it as a Rule 59(e) notion, which suspended



the time for filing an appeal from the underlying judgnent. See
id; see also Harcon Barge Co., Inc. v. D & G Boat Rentals, Inc.
784 F.2d 665, 667 (5th Cr. 1986). Bass’'s notice of appeal was
therefore due sixty days fromthe date the court entered its order
denying the notion for reconsideration, or sixty days from January
20, 1999. Bass’s notice of appeal, filed May 27, 1999, was
therefore untinely.

We nust next determ ne whether the district court abused its
discretion in granting Bass's notion to extend the period for
filing his notice of appeal. See United States v. Cark, 51 F. 3d
42, 43 (5th Cr. 1995). Under Rule(4)(a)(6), a district court nmay
reopen the tine to file an appeal for 14 days after the order to
reopen is entered, if “the notion is filed within 180 days after
the judgnent or order is entered or wwthin 7 days after the noving
party receives notice of the entry, whichever is earlier,” the
nmovi ng party did not receive notice of the entry of judgnent sought
to be appealed within 21 days after entry, and no party woul d be
prejudi ced. Bass’'s notion was filed within 180 days after entry of
the January 20, 1999 order. However, because the tine to reopen
runs fromthe earlier of the two dates, the issue beconmes whet her
Bass’'s notion to reopen the appeal period was filed within 7 days
after Bass’s counsel “received notice” of entry of the order
denying his notion for reconsideration.

In order to determ ne whether the notion was tinely it is



necessary to determ ne whether counsel received notice on May 26,
when he learned of the order over the telephone and orally
confirmed entry with the district court clerk, or whether he is

deened to have received notice on May 28, when he received a

witten copy of the order in the mail. The appellate conputation-
of-time rules provide that “in conputing any period of tine
specified in these rules . . . [e]xclude internedi ate Saturdays,

Sundays, and | egal holidays when the period is |less than 7 days .

." Fep. R App. P. 26(a). |If the seven-day filing period was
triggered on May 26, then in accordance with Rules 4(a)(6) and
26(a) the notion was due to be filed June 2, and the notion filed
on June 3 was untinely. |If the seven-day period was triggered on
May 28 when Bass’s counsel received a witten copy of the order,
the notion was tinely.

This circuit has not expressly held whether “receives notice”
under Rul e 4(a)(6) neans acquiring know edge of facts through oral
comuni cati on which woul d | ead a prudent person to make inquiry or
the receipt of witten notice. Sone circuits have expressly held
that the seven-day period is triggered only by receipt of witten
notice. See, e.g., Scott-Harris v. Cty of Fall River, 134 F. 3d
427, 433 (1st Cr. 1997), rev’'d on other grounds, Bogan v. Scott
Harris, 523 U. S. 44 (1998); Benavides v. Bureau of Prisons, 79 F. 3d
1211, 1215 (D.C. Cr. 1996); Avolio v. County of Suffock, 29 F.3d

50, 53 (2d Gr. 1994). On the other hand, the Eighth and N nth



Circuits speak in ternms of “actual notice,” wthout expressly
taking a position on whether oral notice is enough. See Nunley v.
City of Los Angeles, 52 F.3d 792, 794 (9th Cr. 1995)(actual notice
consisted of attorney reviewng a docket sheet in the clerk’s
office); see also Zimmer St. Louis, Inc. v. Zimmer Co., 32 F.3d 357
(8th Gir. 1994).

We are convinced that “the better perceptionis that the rule
requires witten notice.” 16A WR GHT, MLLER, & COOPER, FEDERAL PRACTI CE
& PROCEDURE: JURISDICTION 3D 8 3950. 6 (West 1999). Both therule itself
and policy concerns support this concl usion.

First, Appellate Rule 4(a)(6) and Civil Rule 77(d)? nmust be
read in pari materia. See Scott-Harris, 134 F.3d at 433. Rul e
77(d) requires the clerk to serve the notice of entry of an order
or judgnent “by mail.” Because a nmiled notice is necessarily a
witten notice, it is logical to conclude that when reference is
made later in Rule 77(d) to “lack of notice of the entry,” not

relieving a party “fromfailure to appeal within the tine all owed

2 Federal Rule of Civil Procedure 77(d) provides:

Notice of Orders or Judgenents.

| medi ately upon the entry of an order or judgnment the clerk
shall serve a notice of the entry by mil in the manner
provided for in Rule 5 upon each party who is not in default
for failure to appear, and shall nake a note in the docket of
the mailing. Any party may in addition serve a notice of such
entry in the manner provided in Rule 5 for the service of
papers. Lack of notice of the entry by the clerk does not
affect the tinme to appeal or relieve or authorize the court to
relieve a party for failure to appeal within the tine all owed,
except as permtted in Rule 4(a) of the Federal Rules of
Appel | ate Procedure.



except as permtted in Rule 4(a),” FeED. R Qv. P. 77(d)(enphasis
added), that reference contenplates |ack of witten notice. See
Scott-Harris, 134 F.3d at 433. Second, the Advisory Committee’'s
Notes tell us that Rule 4(a)(6)

provi des a |imted opportunity for relief in

ci rcunst ances where the notice of entry of a judgnent or

order, required to be mailed by the clerk of the district

court pursuant to [Rule 77(d)], is either not received by

a party or is received so late as to inpair the

opportunity to file a tinely notice of appeal.
FED. R App. P. 4(a)(6) Advisory Conmmttee’'s Notes. The statenent
“required to be mailed” refers to “notice of entry of a judgnent or
order,” again suggesting that the notice nust be in witing. See
Scott-Harris, 134 F.3d at 434. \Wen a procedural rule uses the
preci se phrase enployed by the Advisory Committee, it can
reasonably be inferred that the phrase neans the sane thing in both
contexts. See id. Finally, policy concerns support reading Rule
4(a)(6) as requiring witten notice. Witten notice is nore
readily susceptible to proof than are oral communi cations, taking
an elenent of guesswork out of the equation. See id. Al so,
because Rule 77(d) provides that parties who do not wish to rely
upon the clerk to transmt the requisite witten notice may do so
t hensel ves, the schene “confers certitude wthout |eaving a
victorious litigant at the nercy of a slipshod clerk.” Id.

Bass’s notion to extend the tinme for filing a notice of
appeal, filed within seven days of the date he received witten

notice of the court’s order, was tinely. There appearing on this

8



record no other inpedinent to the district court’s exercise of
di scretion, we hold that the district court did not err in granting
t he noti on.
[11. EXHAUSTI ON OF ADM NI STRATI VE REMEDI ES
Bass argues that 7 C F. R 1955.107(c), rather than 7 C F. R
8§ 1922. 201, governs how the purchase price for his farm shoul d be
det er m ned. “As a general rule, in considering a petition for
review from a final agency order, the courts will not consider
questions of |aw which were neither presented to nor passed on by
the agency.” Mron v. Mrtin, 670 F.2d 49, 51 (5th Gr. 1982).
Al t hough Bass argues that he “inartfully” alluded to this argunent
in aletter to the agency, he did not subsequently challenge the
agency’s conclusion that the Part 1922 regulations applied in
determning the farmis value. In fact, the argunent rai sed by Bass
before the district court and in his appeal is at odds with the
position that Bass took during the adm nistrative proceedi ngs. W
therefore conclude that the district court did not err in
determning that Bass failed to preserve this issue for judicial
revi ew because it was not presented to the agency. See id. at 51.
| V. APPLICATION OF 7 C.F.R § 1951.909(1)(3)
The district court held that the Drector’s citation to 7
C.F.R 8 1951.909(1)(3) governing the nethod for determ ning the
repurchase price of the farmwas erroneous, but because the error

went only to the weight the Director accorded Bass’'s evidence, it



did not render the decision arbitrary, capricious, or an abuse of
di scretion.

The regul ation at issue provides that “[b]orrowers appealing
the current nmarket appraisal may obtain an appraisal by an
i ndependent apprai ser selected froma list of at |east three nanes
provi ded by the servicing official.” 7 CF.R 8 1951.909(1)(3)(l).
Thi s | anguage does not nmandate that Bass produce an independent
appraisal in order to challenge the FSA appraisal. See id. Bass
was required to showonly that the FSA's determ nati on of val ue was
erroneous “by a preponderance of the evidence.” 7 USC 8

6997(c)(4). FSA properly applied this standard in rejecting Bass’s

appeal . The record does not support Bass's allegation that the
Director totally disregarded Bass’'s appraisal. Al t hough the
Director accorded Bass’'s appraisal little weight, the Director’s

determ nation adequately articulates a relationship between the
facts found and its decision to accept the FSA's apprai sal over the
opi ni on submtted by Bass’s appraiser. W therefore conclude that
the district court’s sunmary judgnent for defendants nust be
af firnmed.
| V. CONCLUSI ON

Based on the foregoing, we hold that we have jurisdiction to
consider the nerits of this appeal and that the district court’s
summary judgnent for defendants is affirned.

AFFI RVED.
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