IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60322

JAMES J. FLANAGAN STEVEDORES, | NCORPORATED,
SI GNAL MUTUAL | NDEMNI TY ASSOCI ATI ON, LI M TED,

Petitioners,
ver sus

JOHN C. GALLAGHER; DI RECTOR, OFFI CE OF WORKER S COVPENSATI ON
PROCGRAMS, U. S. DEPARTMENT OF LABOR,

Respondent s.

Petition for Review of an Order of the Benefits Review Board

July 14, 2000

Before REYNALDO G GARZA, HI G3 NBOTHAM and BENAVIDES, Circuit
Judges.

BENAVI DES, Circuit Judge.

Janes J. Flanagan Stevedores, |ncorporated (enployer), and
Signal Miutual |Indemity Association, Limted,! petition for revi ew
of a final order of the Benefits Review Board (BRB) affirm ng an
order by an admnistrative |law judge (ALJ) awarding additiona
benefits to John C. Gal | agher (Gall agher) pursuant to the Longshore
and Harbor Wrkers’ Conpensation Act (LHWCA), 33 U S. C. § 901 et

seq. (1994). The issues on appeal are Gallagher’s entitlenent to

! For ease of reference, the petitioners collectively will be
referred to as enpl oyer throughout this opinion.



two periods of tenporary partial disability benefits, the proper
calculation of Gallagher’s weekly wage used in determning the
disability award, the award of attorney’s fees, and the inposition
of a penalty under 33 U.S.C. 8§ 914. Finding no error, we deny the
petition for review

| . FACTUAL AND PROCEDURAL HI STORY

Gal | agher is a | ongshoreman who worked intermttently on the
wat erfront since 1959, and continuously since 1973. On January 20,
1995, while performng his duties as a | ongshoreman, he fell when
he began to clinb a |adder. He sustained injuries to his left
foot, back, and neck. After receiving treatnent at a hospita
energency room @Gllagher sought further treatnent from an
ort hopedi ¢ surgeon, who released himto return to work on February
21, 1995. Meanwhi | e, the enployer had begun voluntarily paying
conpensation benefits to Gallagher on January 31, 1995. Those
paynments were suspended when Gal | agher was rel eased to work.

Gal | agher resuned working as a | ongshorenan. On June 27,
1995, @Gal | agher sought treatnent from another surgeon, Dr. Swann,
who i medi ately instructed Gall agher to stop working. A few days
later, Dr. Swann perfornmed surgery on Gallagher’s heel to repair a
ruptured Achilles tendon. Gal | agher then began a reginen of
physi cal therapy.

Gal | agher filed a claimfor conpensation on August 22, 1995,
and the enpl oyer again paid conpensation benefits to himuntil he
was released to |ight duty work on August 27, 1996. In Novenber of
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1996, Gal | agher sought the care of another orthopedi c surgeon, who
provided himwi th a brace.

On Decenber 6, 1996, the District Drector of the Departnent
of Labor held an informal conference. According to the enployer,
the following issues were discussed but not resolved at the
informal conference: “average weekly wage, tenporary tota
disability, and nedical managenent.” It is undisputed that there
was a recomendati on nmade by the District Director’s office.

On February 14, 1997, whil e working, Gallagher’s ankle “rol |l ed

over,” causing himto fall. After that accident, Gall agher never
again attenpted to work as a | ongshoreman. 2

A hearing was held before an ALJ on Cctober 6, 1997, at which
time the enployer stipulated to all contested issues except
Gal l agher’s entitlenent to both tenporary partial and tenporary
total disability benefits during two periods of tine,3 the anmpunt
of Gal | agher’s weekly wage, penalties under 33 U. S.C. § 914(e), and
interest under 28 U S.C. 8§ 1961. On February 18, 1998, the ALJ
issued a decision and order finding that Gallagher had a 17.5
percent partial disability in his left foot and awarding him

conpensation for a tenporary partial disability for the two

di sputed periods of tine based upon an average weekly wage of

2 Gal | agher subsequently entered a Departnent of Labor
retraining programat a community coll ege.

3 Those periods are fromFebruary 21, 1995, to June 26, 1995,
and from August 27, 1996, to February 14, 1997.
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$929. 29 and a residual earning capacity of $346.75.% Additionally,
the ALJ awarded Gall agher a penalty for |ate paynent of benefits
due under 33 U S.C 8§ 914(e). In Septenber of 1998, the ALJ
entered a supplenental decision awarding attorney’'s fees to
Gal | agher’ s counsel . The enployer filed an energency notion to
produce or preserve evidence of counsel’s billing records, which
the ALJ deni ed. The enpl oyer appealed the ALJ's decisions and
orders to the BRB, which affirned the award.® The enployer now
petitions this Court for review

1. ANALYSIS

A Subst anti al Evi dence

Qur review of BRB decisions is |[imted to considering errors
of law and whether the BRB properly concluded that the ALJ s
factual findings were supported by substantial evidence on the
record as a whol e. See Darby v. Ingalls Shipbuilding, Inc., 99
F.3d 685, 688 (5th Cir. 1996); see also 20 C. F.R § 802.301(a)
(setting forth BRB's scope of review of ALJ's decision).
“Substantial evidence is that relevant evidence--nore than a

scintilla but less than a preponderance--that would cause a

4 Aso, due to other injuries, the ALJ found that GGall agher
remai ned tenporarily totally disabled for various periods of tine.
The tenporary total disability conpensation benefits were also
based on the average weekly wage of $929.29 found by the ALJ.

5> The BRB affirned the ALJ's decision and order awarding
benefits in all respects and affirnmed the award of attorney’ s fees
inall respects except with regard to the award of expenses, which
was vacated and remanded to the ALJ for further consideration.
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reasonabl e person to accept the fact finding.” D rector, OACP v.
I ngal I s Shi pbuilding, Inc., 125 F.3d 303, 305 (5th GCr. 1997).

The enpl oyer argues that the ALJ's finding that Gall agher was
entitled to tenporary partial disability benefits during the two
specified periods of tine is not supported by substantial evidence
because the ALJ failed to discuss and consider® much of the
relevant evidence in violation 5 U S C 8§ 557(c)(3)(A of the
Adm ni strative Procedures Act, which provides, in relevant part,
t hat :

All decisions . . . are a part of the record
and shall include a statenent of--

(A) findings and conclusions, and the
reasons or basis therefor, on all the
mat eri al i ssues of fact, I aw, or
di scretion presented on the record .
This Court has declined to adopt the rule followed in the
Third Circuit?’” “that an ALJ nust articulate specifically the
evi dence that supported his decision and di scuss the evidence that

was rejected.” Falco v. Shalala, 27 F.3d 160, 163 (5th GCr.

1994) . ¢

6 We note that, in the instant case, the ALJ expressly stated
that his decision was based on “the entire record.”

" See Cotter v. Harris, 642 F.2d 700, 705 (3rd Cir. 1981).

8 Falco involved a challenge to an AL)'s failure to nake and
articulate credibility findings regarding a social security

claimant’ s subjective conplaints of pain. W found the Third
Circuit’s rigid approach unnecessary, explaining that this Crcuit
had its own strictures. For exanple, we require an ALJ to
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The enpl oyer challenges the ALJ's acceptance of Gall agher’s
testinony that the work he perfornmed during the two periods of tine
was all that he was capable of doing. However, the ALJ is a fact
finder and is entitled to weigh all <credibility inferences.
Avondal e Shi pyards, Inc. v. Kennel, 914 F.2d 88, 91 (5th Gr.
1990). When reviewing this determ nation, we nust be m ndful not
to substitute our judgnent for that of the ALJ, “nor may we rewei gh
or reappraise the evidence, instead we inquire whether there was
evi dence supporting the AL)'s factual findings.” Boland Marine &
Manufacturing Co. v. Rihner, 41 F.3d 997, 1002 (5th Gr. 1995)

(citation and internal quotation marks omtted).?®

articul ate reasons for rejecting a claimant’s subjective conpl aints
of pain when the evidence clearly favors the claimant. |[d.

® The enpl oyer also argues that the ALJ failed to give due
consideration to the testinony of Peter Duffy (Duffy), an expert
W tness on the subject of stevedore jobs available at the Port of
Corpus Christi. An ALJ may “accept any part of an expert’s
testinony; he nmay reject it conpletely.” Kennel, 914 F.2d at 91.
Here, the ALJ expressly considered Duffy’s testinony:

Peter Duffy testified for [the] Enployer
He stated that he worked as a | ongshorenman for
30 years and in his opinion there was work
avail able to [Gal |l agher] which he was capabl e
of perform ng. M. Duffy pointed out that
grain boats are |oaded by spouts and while
this is occurring the gangs do very little if
any physical work. M. Polinard was called in
rebuttal to explain there was nore to the task
of loading a grain boat than M. Duffy
descri bed.

The ALJ clearly considered Duffy’'s testinony; however, he
reasonably concluded that the testinony of Polinard, a working
| ongshoreman, rebutted Duffy’ s testinony.
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In regard to the first disputed period of tenporary parti al
disability, the ALJ considered the nedical evidence and found that
Dr. Snook, the physician who rel eased Gall agher to work, “either
m s-di agnosed [Gallagher’s] condition or the condition greatly
worsened with [his] efforts to work between February 20, 1995, and
June 27, 1995.” There is substantial evidence to support this
finding in that on June 27, 1995, when Gl | agher sought treatnent
fromanot her surgeon, Dr. Swann, he was i medi ately advi sed to stop
wor ki ng because surgery was needed to repair a severed Achilles
t endon.

In regard to the second disputed period of tenporary parti al
disability, although Dr. Swann rel eased Gal | agher to work on August
27, 1996, the ALJ credited Gall agher’s conti nued conpl ai nts of pain
after that date. The ALJ expressly recognized that another
physician, Dr. WIk, found Gallagher “to be restricted in his
activities and felt that if he persisted on | ongshoring he should
take no jobs that required himto be on his feet for |ong periods.”
Additionally, Dr. WIKk equipped Gall agher with an air brace. Dr.
Wl k also found that Gall agher’s ankle was not at maxi num nedi cal
i nprovenent until January of 1997. W are satisfied that there is
substantial evidence in the record to support the ALJ's finding
that Gall agher was tenporarily partially disabled during the two
periods of tine in question.

B. Wages

The enpl oyer next argues that the ALJ erred by including a
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container royalty benefit (CRB)! distribution as part of the
calculation of Gallagher’s average weekly wage pursuant to 33
US C 8 902(13). Section 902(13) provides as foll ows:

The term “wages” neans the noney rate at
whi ch the service rendered by an enpl oyee is
conpensated by an enpl oyer under the contract
of hiring in force at the tinme of the injury,
including the reasonable value of any
advant age which is received fromthe enpl oyer
and included for purposes of any w thhol di ng
of tax wunder subtitle C of the Internal
Revenue Code of 1954 . . . . The term wages
does not include fringe benefits, including
(but not limted to) enployer paynments for or
contributions to aretirenent, pension, health
and welfare, |ife insurance, training, social
security or other enployee or dependent
benefit plan for the enpl oyee’s or dependent’s
benefit, or any other enployee’'s dependent
entitlement.

As the enpl oyer acknow edges, the Fourth G rcuit has held that
CRB paynents are wages under 8 902(13) if earned through work but
not if earned by disability credit. Uni versal Maritinme Service

Corp. v. Wight, 155 F.3d 311 (4th Cr. 1998).' CQur research

10 The container royalty trust fund was established to pay
| ongshorenen for work that historically had been done by them
Paynents fromthat fund are called CRB's. More specifically, such
paynments are conpensation paid by shipping conpanies in lieu of
work | ost by |ongshorenen due to the technol ogical innovation of
“cont ai nerized cargo.” Uni versal Maritime Corp. v. Wight, 155
F.3d 311, 315-16 (4th Cr. 1998). A CRB distribution is paid
annual ly and based on the enployee’s seniority and hours worked
t hat year.

11 Cf. NYSA-ILA Container Royalty Fund v. Conm ssioner of
Internal Revenue Service, 847 F.2d 50, 52-53 (2nd Cr. 1988)
(hol di ng t hat paynents to | ongshoreman froma containerization fund
were wages wthin the neani ng of FI CA and FUTA); STA of Balti nore--
| LA Container Royalty Fund v. U S., 621 F. Supp. 1567 (D. Md. 1985)
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indicates that this Court has yet to address this issue; however,
we recently had the occasion to interpret the neaning of “wages”
under 8 902(13) in a different context. See H B. Zachry Conpany v.
Qui nones, 206 F.3d 474 (5th Gr. 2000). In Quinones, the question
was whet her the value of neals and | odgi ng which was exenpt from
wi t hhol ding of federal income tax constituted “wages” under 8
902(13) of the LHWCA W rejected the argunment that “any
advant age” received fromthe enployer is included as wages because
that would render the phrase “and included for purposes of any
wi t hhol di ng of tax” superfluous. W concluded that § 902(13) was
clear on its face inasnuch as “[i]t provides that “~wages’ equals
nmonet ary conpensation pl us taxabl e advantages.” Therefore, we held
that 8§ 902(13) excluded fromits definition of “wages” the val ue of
tax-exenpt neals and |l odging. Id. at 479. The rule we glean from
Quinones to apply here is that for a CRB to constitute a wage, it
must be considered either nonetary conpensation or a taxable
advantage. U timately, we conclude that a CRB is a wage.

The enpl oyer argues that a CRBis a fringe benefit and thus
does not constitute a wage under 8§ 902(13). As set forth in the
statute itself, the term“wages” does not include fringe benefits,

including (but not Ilimted to) enployer paynents for or

(holding that CRB distributions are wages under 26 U . S.C. 8§ 3121,
whi ch defines wages as all renuneration for any service, because a
| ongshoreman is not eligible for the paynents until he had worked
the requisite nunber of hours), aff’'d, 804 F.2d 296 (4th Gr.
1986) .



contributions to a retirenent, pension, health and welfare, life
i nsurance, training, social security or other enpl oyee or dependent
benefit plan for the enployee's or dependent's benefit, or any
ot her enpl oyee's dependent entitlenent. § 902(13). In Universal,
the Fourth Crcuit determned that the “bare |anguage” of the
st at ute was anbi guous as to where “wages” end and “fringe benefits”
begi n:
If we were to read “fringe benefits” to nean all benefits
given to an enpl oyee in addition to regul ar nonetary pay,
“wages” would necessarily be defined to exclude all
nonnonet ary conpensati on. Thi s woul d nake Congress’ s use
of the phrase “reasonable value of any advantage”
meani ngl ess.
155 F. 3d at 320. The Fourth G rcuit then addressed the | egi sl ative
hi story and concl uded that “wages” include “any advantage” that is

not too speculative to be readily converted into a cash
equivalent.” |d. at 321.

The Court noted that by 1981, the BRB had consistently
interpreted “wages” as includi ng “advant ages” when t he advantage’s
val ue to the enpl oyee was readily identifiable and cal cul able. 1d.
Congress was aware of this broad interpretation of “advantages”
when it introduced bills to anmend Section 902(13) in 1981. |Instead
of narrowi ng the definition of advantages, Congress broadened the
illustration of “advantages” enconpassed by the statutory
definition by including “any advant age” received from an enpl oyer

whi ch requires enploynent tax w thhol di ng. ld. at 322. Before

the bill could pass both the House and the Senate, the Suprene
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Court addressed the neaning of the |anguage of the original 8§
902(13), which defined wages as including the “value of board,
rent, housing, lodging, or simlar advantage received from the
enpl oyer.” Morrison-Knudsen Construction Co. v. Director, OANCP
461 U. S. 624 (1983). The Suprene Court concluded that as benefits
recei ved frompensions or health and wel fare plans are not “sim|lar
advant ages” to board and rent, in that they are not “benefits with
a present value that can be readily converted into a cash
equi val ent on the basis of their market values.” Id. at 630. 1In
so concluding, the Suprene Court reaffirnmed the settled rule that
benefits which are too speculative to be readily converted into a
cash equivalent are excluded fromthe Act’s definition of wages.
After Morrison-Knudsen was decided, Congress passed the afore-
mentioned bills without significant change to the definition of
“wages.” As the Fourth G rcuit recogni zed, Congress |ikew se was
reaffirmng the settled rule that while “wages” can include nore
t han regul ar nonetary pay, “fringe benefits” refers only to a cl ass
of fringe benefits whose value is too speculative to be readily
converted into a cash equivalent. |d. at 324. 1In conclusion, the
Fourth Gircuit interpreted 8§ 902(13) as defining “wages” as
conpensation paid by an enployer for services rendered by an
enpl oyee, the value of which may be readily converted into a cash
equi val ent . Finding the Fourth Crcuit’s thoughtful analysis

persuasive, we adopt their definitions of “wages” and “fringe
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benefits.” Accordingly, as a CRBis paid in dollars and cents,
and, thus, its value is apparent onits face, a CRBis not a fringe
benefit under § 902(13).

Nevert hel ess, the enployer argues that a CRB is not a wage
because it is a paynent for services not rendered. Mor eover,
argues the enployer, the Port of Corpus Christi, where GGall agher
worked as a |ongshoreman, “has very little, if any, container
traffic.” Because Gal |l agher has not lost work as a result of
contai nerization, he receives a wndfall in the form of a CRB
di stribution check annually. The enployer contends that this was
not the original purpose of the trust fund.

O course, the precise issue before us is not whether the
original purpose of the container royalty trust fund has been
thwarted, but, rather, whether a CRBfalls within the definition of
wages under 8§ 902(13). The enployer in the Fourth Crcuit case
raised a simlar contention, i.e., that the CRB paynents nust
reflect a fixed rate of pay in order for themto be conpensation
for services. 155 F.3d at 325. There, the Court recogni zed that
the | ocal contract specified that the container royalty fund was to
be used only for cash disbursenents to |ongshorenen and that
traditionally the trustees had paid royalties to those who worked
700 or nore hours in the contract year. |Id. at 325. Relying on
t he hours-worked requirenment, the court reasoned that “[i]f these

paynments are paid for services, regardless of the quantity of
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services, they neet the first requirenent.” 1d.

Simlarly, inthe instant case, the agreenent that created t he
royalty trust fund provides that it was created to receive
contributions fromenployers and to adm ni ster, accunul ate and/ or
distribute such contributions 1in accordance wth specific
provi sions. The trust agreenent further specifies that an enpl oyee
must work a certain nunber of hours per year to receive such
paynments. Thus, Gallagher had to work a certain nunber of hours to
be eligible to receive the CRB paynents. |n other words, pursuant
tothe terns of the contract, Gall agher was paid for his services. !?

To reiterate, 8 902(13) defines wages, in part, as “the noney
rate at which the service rendered by an enpl oyee i s conpensat ed by
an enpl oyer under the contract of hiring in force at the tinme of
the injury, including the reasonabl e value of any advantage which
is received from the enployer and included for purposes of any
wi thholding of tax . . . .” Here, the enployer®® paid Gall agher a

CRB pursuant to the contract of hiring at the tinme of his injury.

2= At oral argunment, the enployer stated that there are
exceptions to the hours-worked requirenent, such as when an

enpl oyee is disabl ed. However, there is no contention that
Gal l agher failed to work the anmount of hours needed for the
rel evant year(s). We therefore do not express our opinion with

respect to whether a CRB paynent would constitute a wage if the
enpl oyee had not earned the paynent from actual work.

13 Al though the trustees of the royalty fund actually
distribute the paynents, the enployers endow the royalty trust
fund, and, thus, the enployers are the source of the CRB paynents.
See Universal Maritine Service Corporation, 155 F.3d at 326
(expl aining that “the true source of the paynent is the enpl oyer”).
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Thus, we are persuaded that the ALJ properly included a CRB as a
wage in the calculation of Gallagher’s average weekly wage.

C. Cal cul ati on of Average Wage under 33 U. S. C. 8910

The ALJ cal cul ated Gal | agher’ s aver age weekl y wage pursuant to
8 910(c), which provides that average annual earnings shall be
determned with “regard to the previous earnings of the injured
enpl oyee in the enploynent in which he was working at the tine of
the injury . . ., [and] shall reasonably represent the annua
earni ng capacity of the injured enpl oyee.” W have recogni zed t hat
the main objective of 8§ 910(c) “is to arrive at a sum that
reasonably represents a clainmant’s annual earning capacity at the

time of the injury.” Enpire United Stevedores v. Gatlin, 936 F.2d
819, 923 (5th CGr. 1991) (citation and internal quotation marks
omtted).

To determ ne Gall agher’s average weekly wage, the ALJ added
the followng anmounts from 1994 (the year prior to his injury):
$35, 761. 66 (gross earnings); $707.56 (vacation pay); and $8, 136. 85
(CRB distribution). The sumtotal is $44,606.07. The ALJ then
di vi ded Gal | agher’ s $44, 606. 07 by 48 weeks, instead of by 52 weeks.

The enpl oyer argues that using the nunber 48 as a divisor
violated the mandate of 8§ 910(d)(1). Section 910(d)(1) provides
that the “average weekly wages of an enpl oyee shall be one fifty-

second part of his average annual earnings.” The ALJ chose the

nunber 48 as a divi sor because Gal | agher had al | egedly | ost 4 weeks
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of work in 1994 due to a previous injury.

Gal | agher responds that, at nost, this is harmess error. To
be technically correct, Gllagher asserts, the ALJ could have
di vided the above sum total (%$44,606.07) by 48 and obtained a
weekly average ($929.29), taken that figure and added four nore
weeks’ worth of wages (4 X $929.29 = $3,717.17) to the original sum
total ($3,717.17 + $44,606.07 = $48,323.24), and finally, divided
the revised total by the statutorily mandated divisor of 52
(948, 323.24 + 52 = $929.29). oviously, this calculation results
in the sane average weekly wage as the original calculation

W do not read the enployer’s argunent as challenging the
factual finding that Gall agher | ost four works of week in 1994 due
to a previous injury. In light of the discretion given the ALJ
under 8§ 910(c), ! we believe that the ALJ' s decision to carve out
the four-week period of lost work facilitated the goal of “mak[ing]
a fair and accurate assessnent” of the anount that Gal |l agher “woul d
have the potential and opportunity of earning absent the injury.”
Gatlin, 936 F.2d at 823. As such, we are persuaded by Gl |l agher’s
argunment that the apparent violation of 8 910(d)(1) was harnl ess.

D. Attorney’'s Fees

1. 33 U.S.C. § 928(b)
“An award of attorney's fees by the BRBis reversed only if it

is arbitrary, capricious, an abuse of discretion, or not in

¥ Gatlin, 936 F.2d at 823.
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accordance with law.” H B. Zachry Co. v. Jose B. Quinones, 206
F.3d 474, 481 (5th G r. 2000). Section 928(b) prescribes when
attorney’s fees nmay be awarded in the context of an enployee’s
successful prosecution for additional conpensation. The enpl oyer

argues that the ALJ erred in awarding attorney’s fees because the

15 Section 928(b) provides that:

If the enployer or carrier pays or tenders
paynment of conpensation wthout an award
pursuant to section 914(a) and (b) of this
title, and thereafter a controversy devel ops
over the anount of additional conpensation, if
any, to which the enployee may be entitled,
t he deputy conm ssi oner or Board shall set the

matter f or an i nformal conference and
fol |l ow ng such conference t he deputy
commi ssioner or Board shall recommend in
witing a disposition of the controversy. |If

the enpl oyer or carrier refuse to accept such
witten recommendation, within fourteen days
after its receipt by them they shall pay or
tender to the enployee in witing the
addi tional conpensation, if any, to which they

believe the enployee is entitled. I f the
enpl oyee refuses to accept such paynent or
t ender of conpensati on, and thereafter

utilizes the services of an attorney at | aw,
and if the conpensation thereafter awarded is
greater than the anobunt paid or tendered by
the enpl oyer or carrier, a reasonable
attorney’s fee based solely upon the
di fference between the anount awarded and the
anount tendered or paid shall be awarded in
addition to the anobunt of conpensati on. :
If the claimant 1is successful in review
proceedi ngs before the Board or court in any
such case an award may be made in favor of the
claimant and agai nst the enployer or carrier
for a reasonable attorney’s fee for claimnt’s
counsel in accord with the above provisions.
In all other cases any claim for |egal
services shall not be assessed against the
enpl oyer or carrier.
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prerequisites outlined in 33 U S.C 8§ 928(b) were not satisfied.
Section 928(b) of the “LHWCA provides for an award of attorney’s
fees when the enpl oyer tenders partial conpensation but refuses to
pay the total amount clai nmed by the claimant, and the cl ai mant uses
the services of an attorney to successfully recover the tota
anount clained.” Boland Marine & Manufacturing Co. v. R hner, 41
F.3d 997, 1006 (5th Gr. 1995) (citation and internal quotation
marks omtted). We have recogni zed that an award of attorney’s
fees under 8§ 928(b) “is appropriate only if the dispute has been
the subject of an informal conference wth the Departnent of
Labor.” FMC Corporation v. Perez, 128 F.3d 908, 910 (5th Grr.
1997). M©More specifically, an enployee may be awarded attorney’s
fees under 8§ 928(b) “if, after an informal conference the enpl oyer
rejects the recomendations of the Board or comm ssioner; the
enpl oyer tenders an anmount in lieu of the recomendation; the
enpl oyee rejects the anount tendered by the enpl oyer; the enpl oyee
hires an attorney; and the enpl oyee obtai ns an anount greater than
t he amount tendered.” 1d. at 909-911

The enpl oyer concedes, as it nust, that there was an inform
conference but contends that the conference was not held wth
respect to the issues that were ultimately tried before the ALJ.
During the adm nistrative proceedi ngs, the enployer and Gal | agher
jointly stipulated that an i nformal conference was hel d on Decenber

6, 1996. The enployer’s unsupported assertion does not overcone
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the force of the joint stipulation with its inplicit yet obvious
inplication that the informal conference involved one or nore of
t he di sputed i ssues before the ALJ. Moreover, the enployer further
concedes that the followng issues were discussed during the
informal conference but not resolved: “average weekly wage,
tenporary total disability, and nmedical managenent.”'® O course,
Gal | agher’ s average weekly wage was one of the disputed issues at
the hearing before the ALJ.

Additionally, the enployer acknow edges that there was a
recommendation i ssued after the informal conference. The enpl oyer
asserts, however, that the recomendati on, which was conplied wth,
was for the enployer to reinstate tenporary total disability
benefits. Thus, the enpl oyer contends, there was no rejection as

requi red under section 928(b). Although the record indicates that

¥ The only reference we found with respect to the subject
matter of the informal conference was nade during the hearing
before the ALJ. The enployer’s attorney on the record stated that
the “topic of that informal conference . . . was the examthat the
[ Department of Labor] had ordered fromDr. Christensen.” The ALJ
then stated on the record as foll ows:

Just so the record understands what we're
tal king about, the district director had
ordered an I ME a couple of weeks before this
hearing here today and the claimant felt |ike
he didn’t have to go and he did not go and
there was a dispute about it. But now t hat
di spute has been resolved by agreenent anong
the counsel that he’'s going to have an
[ exam nation] post hearing here in Corpus
Christi.
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the enpl oyer did, in fact, reinstate the paynent of tenporary total
disability benefits, the enployer offers no record evidence with
respect to the substance of the recommendation.?” In any event,
the record does establish that at |least the follow ng unresol ved
i ssues renmained after the informal conference: (1) Gallagher’s
average weekly wage rate; and (2) Gllagher’s entitlenent to
tenporary partial disability benefits from February 21, 1995, to
June 26, 1995, and from August 27, 1996, to February 14, 1997

After presiding over a hearing on these i ssues, the ALJ ordered the
enpl oyer to, anong other things, pay Gallagher tenporary parti al
disability benefits for the periods in dispute. |In other words,
after an informal conference and a recomendati on, GGallagher used
the services of an attorney to successfully recover an award of
addi tional conpensation. Under these particul ar circunstances, we
find that the enpl oyer has failed to denonstrate that the ALJ erred

in finding the conditions of § 928(b) satisfied.'® Accordingly, we

7 There was a LS-206 formfiled indicating that the enpl oyer
reinstated the total tenporary disability paynents but we have
found no indication that it was pursuant to a reconmendati on after
the informal conference. The conference was held on Decenber 6,
1996, and the LS-206 formis dated April 21, 1997.

8 Although acknowl edging that an initial reading of the
| anguage of 8§ 928(b) supports the proposition that a witten
recomendation is required and that such recommendati on be refused
before an enpl oyer or carrier may be liable for attorney’ s fees, we
note that the Ninth Grcuit has indicated otherw se. See National
Steel & Shipbuilding Co. v. United States Dept. of Labor, 606 F.2d
875, 882 (9th Cir. 1979) (explaining that a claimant is entitled to
attorney’s fees if the extent of liability is controverted and the
cl ai mant successfully obtains additional conpensation regardl ess
whet her the enployer rejects the admnistrative recommendation);
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conclude that the enployer has not shown that the awardi ng of
attorney’s fees constituted an abuse of discretion or was not in
accordance with the | aw.
2. Reasonabl eness

The enpl oyer further asserts that the ALJ's determ nation of
the attorney’s hours, fee rate, and expenses used in cal cul ating
the award were unreasonabl e. In support of this assertion, the
enpl oyer refers us to previously filed briefs, presumably before
the ALJ and BRB. By failing to include these argunents in the body
of their brief, the enployer, in effect, has abandoned them Yohey
v. Collins, 985 F.2d 222, 224-225 (5th Cr. 1993); see also Fed. R
App. P. 28(a)(9) (requiring the argunent section of the appellant’s
brief to contain “contentions and the reasons for them wth
citations to the authorities and parts of the record . . . .7).1

E. Penal ties

The enpl oyer’s final argunent is that the ALJ clearly erred in

finding that it was liable for penalties under 33 U S C § 914.

Matulic v. Director, Ofice of Wrkers Conpensati on Prograns, 154
F.3d 1052, 1061 (9th Cr. 1998) (sane). |In the instant case, we
express no opinion as to whether we agree with the NNnth Grcuit’s
interpretation of the requirenents of 8§ 928(b) inasmuch as the
enpl oyer has failed to offer (and we to find) any record evi dence
supporting their allegations regarding the substance of the
recommendat i on.

19 The enpl oyer further contends that the ALJ erred in denying
its notion to produce or preserve evidence wth respect to
Gal l agher’s attorney’'s billing and tine records. Because the
enpl oyer has abandoned t he argunent regardi ng t he reasonabl eness of
the attorney’s fees award, we need not reach this contention.

20



Section 914(e)? provides that when an install nent of conpensation
is not paid within 14 days of when it is due, a 10 percent penalty
w || be added unl ess an enployer files a notice that it controverts
the enployee’s right to conpensation pursuant to the terns of
section 914(d).?* Section 914(d) provides that:

If the enployer controverts the right to
conpensation he shall file with the deputy
comm ssioner on or before the fourteenth day
after he has know edge of the alleged injury
or death, a notice, in accordance with a form
prescribed by the Secretary, stating that the
right to conpensation is controverted, the
name of the <claimant, the nane of the
enpl oyer, the date of the alleged injury or
deat h, and the grounds upon which the right to
conpensation is controverted.

In his decision and order, the ALJ expressly recogni zed that
the parties had stipulated that the enployer filed a “notice of

controversion” on August 22, 1995. The enployer now argues that

20 Section 914(e) states:

If any installnment of conpensation payable
w thout an award is not paid within fourteen
days after it becones due, as provided in
subdi vision (b) of this section, there shal
be added to such unpaid installnent an anount
equal to 10 per centumthereof, which shall be
paid at the sane tine as, but in addition to,
such install nent, unless notice is filed under
subdivision (d) of this section, or unless
such nonpaynent 1is excused by the deputy
conmi ssi oner

2l The enployer also argues that the ALJ erred in awarding

“interest under 8 914(e).” The ALJ' s order awarded interest under
28 U S.C. 8 1961, the general statute that allows district courts
to award interest on any noney judgnent in a civil case. The

enpl oyer has not shown that the ALJ erred in awarding interest on
the judgnent to Gall agher.
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the ALJ clearly erred when he failed to recogni ze that the enpl oyer
filed an earlier notice of controversion on February 22, 1995
This argunent fails in light of certain stipulations that the
parties made during the proceedings before the ALJ. In a joint
exhibit, the parties stipulated that, anong other things, (1) “the
Enpl oyer was notified or had know edge of the injury [on] January
20, 1995;” and a (2) “Notice of Controversion (LS-207) was filed on
August 22, 1995.” Under the stipulated facts, the enployer clearly
failedtofile anotice that it controverted conpensation within 14
days of having notice of Gllagher’s injury, rendering the
i nposition of penalties under 8§ 914(e) appropriate. The enpl oyer
does not argue that the ALJ's conclusion is wong based on the
stipulated facts--but rather argues that the ALJ either
“di sregarded” or “overl ooked” the evidence. The enployer is bound
by its stipulations. See Deffenbaugh-WIllianms v. Wal -Mart Stores,
Inc., 188 F.3d 278, 281 n.1 (5th Gr. 1999).

The enpl oyer neverthel ess asserts that the LS-208 fornf? it
filed on February 22, 1995 satisfied the notice of controversion
requi renent under section 914. |In response, @Gl |l agher asserts that

the enpl oyer did not raise this particul ar argunent before t he BRB.

22 The stipul ati on, however, was that a LS-207 formwas fil ed.
W note that 8 914(d) provides that an enployer controverts the
enpl oyee’ s right to conpensation by filing “a notice, in accordance
wth a formprescribed by the Secretary . . . .” (enphasis added).
Although it is not clear, it appears that the LS-207 is the form
prescribed by the Secretary for an enployer to file notice that it
controverts an enployee’s right to conpensati on.
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Qur review of the record indicates that Gallagher is correct, and
the enployer did not file a reply brief informng us otherwi se. W
therefore may not «consider it. See Ingalls Shipbuiding v.
Director, OANP, 976 F.2d 934, 938 (5th Cr. 1992) (rejecting
enpl oyer’s argunent that another form was the equivalent of a
“notice of controversion” because the enployer failed to present
that argunent in the adm nistrative proceedings). As such, the
enpl oyer has failed to showthat the ALJ erred in finding it liable
for penalties and interest under 8§ 914.

For the above reasons, the petition for review is DEN ED
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