IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-60283

JAMES DAVI D PACK,
Peti ti oner- Appel | ant,

ver sus

KHURSHI D Z. YUSUFF,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Mssissippi, Jackson

July 10, 2000

Bef ore KING Chief Judge, and GARWOCD and DeMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appellant Janes David Pack (Pack), a federal
prisoner currently incarcerated in Mssissippi, was convicted in
1989 in United States District Court for the Eastern District of
Tennessee of possession of afirearmby a convicted felon, inviolation
of 18 U. S.C. § 922(g). Based on his prior state convictions for, anong
ot her things, burglary and grand | arceny, Pack was sentenced to a
mandat ory m ni numtermof fifteen years’ inprisonnent under the Arned

Career Crimnal Act of 1984 (ACCA), 18 U.S.C. 8§924(e)(1). Thereafter,



i n Tennessee state court, Pack fil ed an unsuccessful wit of error coram
nobi s, i nwhich he chall enged the validity of prior state convictions.
Hethenfiledinthe Eastern District of Tennessee a notion for post-
convictionrelief under 28 U S. C. § 2255, whi ch was deni ed. On July 27,
1998, Pack filed in the Southern District of Mssissippi the instant
petition for habeas corpus relief under 28 U.S. C. § 2241. The di stri ct
court dismssedthis petitionwth prejudi ce and Pack now appeal s. W
affirm wth one mnor nodification.
Facts and Proceedi ngs Bel ow

Pack, a prisoner at the Federal Correctional Institutionin Yazoo
Cty, Mssissippi, was convicted in 1989 in the Eastern District of
Tennessee for violating 18 U S.C. 922(g)(1), which prohibits the
carrying of afirearmby aconvicted felon.! In 1979, Pack i n Tennessee
state crimnal court had pleaded guilty to and was convi ct ed of four
separate burgl ary of fenses and one grand | arceny of fense. 1n 1982, he
reappeared before the sane state court and pl eaded guilty to and was
convi cted of four burglary of fenses and one of f ense of possessi on of a

controll ed substance with intent to sell. Based on these prior

118 U.S.C. § 922(g) provides in relevant part:
“I't shall be unlawful for any person-

(1) who has been convicted in any court of, a crine punishable by
i nprisonnment for a term exceedi ng one year;

to ship or transport ininterstate commerce or foreign comrerce, or
possess in or affecting commerce, any firearmor amunition; or to
recei ve any firearmor anmuni ti on whi ch has been shi pped or transported
ininterstate or foreign commerce.”
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of fenses, the Eastern District of Tennessee court in 1989 sent enced Pack
toamni nummandatory termof i nprisonnent for fifteen years pursuant
tothe ACCA. 2 Pack did not directly appeal his 1989 federal conviction
or sentence.

In May 1996, Pack filed in Tennessee state court a petition for
writ of error coramnobis, inwhichhechallengedthelegality of his
1979 and 1982 state convictions. The Tennessee Court of Crim nal
Appeal s di sm ssed Pack’ s petition as tine-barred, whet her construed as
arequest for thewit or as arequest for post-convictionrelief. See
Pack v. State, 1997 WL 531155 (Tenn. Crim App. Aug. 29, 1997). On
April 27, 1997, Pack filedinthe Eastern Di strict of Tennessee a noti on
for post-convictionrelief under 28 U. S. C. § 2255, i n whi ch he al | eged
that his federal sentence had been enhanced on the basis of
constitutionally infirmstate convictions. Pack clainmed that in
connectionw th both his 1979 and 1982 st at e convi ctions, he recei ved
i neffective assi stance of counsel and did not enter voluntary guilty

pl eas. In the neantine, Pack filed an application for permssionto

2 The ACCA, codified at 18 U.S.C. § 924(e)(1), provides in
rel evant part:

“I'nthe case of a person who vi ol ates section 922(g) of thistitle
and has t hree previ ous convi ctions by any court referedtoin section
922(g) (1) of thistitlefor aviolent felony or aserious drug of fense,
or both, coomtted on occasions di fferent fromone anot her, such person
shall be fined not nore than $25, 000 and i nprisoned not |ess than
fifteen years, and, notw t hstandi ng any ot her provision of |aw, the
court shall not suspend the sentence of, or grant a probationary
sentence to, such personwith respect tothe conviction under section
922(9g).”"



appeal hi s state sentences; on May 4, 1998, t he Tennessee Suprene Court
denied his application. On June 26, 1998, the Eastern District of
Tennessee court deni ed Pack’ s section 2255 notion. That court concl uded
t hat under Custis v. United States, 114 S. C. 1732 (1994), Pack could
only bring asection 2255 chal | enge to hi s enhanced f ederal sentence by
first getting his prior state convictions vacated, either through state
proceedi ngs or a federal habeas challenge to those convictions
t hensel ves, and t hen novi ng to vacate hi s federal sentence pursuant to
section 2255. The Sixth Grcuit denied Pack’s notion for acertificate
of appeal ability (COA) of the denial of his section 2255 notion
Thereafter, onJuly 27, 1998, Pack filedinthe Southern D stri ct
of M ssi ssippi theinstant habeas corpus notion pursuant to 28 U. S. C
8§ 2241, in which he al |l eged—agai n—that his current federal sentence
under the ACCA had been enhanced on the basis of his allegedly
unconstitutional 1979 and 1982 state convictions. As he had in his
section 2255 notion, Pack claimed that nunmerous flaws in the
proceedi ngs | eadi ng up the 1979 and 1982 convi cti ons rendered t hose
convictions constitutionally invalid; these alleged flaws incl uded
i neffective assistance of counsel, the state court’s failure to
conduct a proper colloquy prior to his pleading guilty, and his
failure actually to enter a gquilty pleain his 1979 conviction. On
March 12, 1999, the district court dismssed Pack’s petition for
lack of jurisdiction. The district court observed that Pack’s

challenge to the validity of his sentence was governed by section



2255, not section 2241, and that only the court where he was
convicted and sentenced (the Eastern District of Tennessee), not
the court in the district where he was incarcerated (the Southern
District of Mssissippi), had jurisdiction to hear such a
chal | enge. Pack now appeals the dism ssal of his section 2241
petition.?

Di scussi on

This Court reviews de novo a district court’s dismssal of a
section 2241 petition on the pl eadings. See Venegas v. Henman, 126
F.3d 760, 761 (5th Cr. 1997). W conclude that the district court
was correct in dismssing Pack’s section 2241 petition for |ack of
jurisdiction.

A wit of habeas corpus pursuant to 28 U S . C. 8§ 2241 and a
notion to vacate, set aside, or correct a sentence pursuant to 28
U S C 8§ 2255 are distinct nechanisns for seeking post-conviction
relief. A section 2241 petition on behalf of a sentenced prisoner
attacks the manner in which a sentence is carried out or the prison
authorities’ determnation of its duration, and nmust be filed in
the sane district where the prisoner is incarcerated. See Bradshaw
v. Story, 86 F.3d 164, 166 (10th Cr. 1996); Blau v. United States,
566 F.2d 526, 527 (5th Cr. 1978) (per curiam. A section 2255

nmotion, by contrast, “provides the primary neans of collatera

3 A COA is not required to appeal the denial of a § 2241
petition. See Qo v. INS, 106 F.3d 680, 681 (5th Gr. 1997).
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attack on a federal sentence.” Cox v. Warden, Federal Detention
Ctr., 911 F.2d 1111, 1113 (5th Gr. 1990). Relief under section
2255 is warranted for errors cognizable on collateral reviewthat

occurred “at or prior to sentencing.” Id. (internal quotation
omtted). A section 2255 notion nust be filed in the sentencing
court. Id. at 1113 n. 2.

This Court has observed that “[a] petition for a wit of
habeas corpus pursuant to [section] 2241 is not a substitute for a
nmoti on under [section] 2255.” MGhee v. Hanberry, 604 F.2d 9, 10
(5th Gr. 1979) (per curiam; see also Wllians v. United States,
323 F.2d 672, 673 (10th Gr. 1963) (per curiam (noting that a
section 2241 petition “is not an additional, alternative, or
suppl enental renedy, to the relief afforded by notion in the
sentencing court under 8§ 2255"). A section 2241 petition that
seeks to challenge the validity of a federal sentence nust either
be di sm ssed or construed as a section 2255 notion. See o, 106
F.3d at 683 (“Because all of the errors o alleges [occurred
before or during sentencing], they must be addressed in a 8§ 2255
petition, and the only court with jurisdiction to hear that is the
court that sentenced him”); Cox, 911 F.2d at 1114 (“The district
court’s dism ssal of these grounds clearly was proper because they
concerned alleged errors that occurred at sentencing and,

therefore, nmay be renedied under section 2255."); Solsona V.

Warden, F.CI., 821 F.2d 1129, 1131-32 (5th Gr. 1987).



Section 2255 contains a “savings clause,” which acts as a
limted exception to this general rule. The savings clause
provi des that:

“An application for a wit of habeas corpus in behalf of

a prisoner who is authorized to apply for relief by

noti on pursuant to this section, shall not be entertained

if it appears that the applicant has failed to apply for

relief, by notion, to the court which sentenced him or

that such court has denied himrelief, unless it also

appears that the renmedy by notion is inadequate or

ineffective to test the legality of his detention.” 28

U S C § 2255.

Accordingly, a section 2241 petition that seeks to challenge a
federal sentence or conviction-thereby effectively acting as a
section 2255 notion-nmay only be entertained when the petitioner
establishes that the renedy provided for under section 2255 is
i nadequate or ineffective. See United States v. Hayman, 72 S. C
263, 273 (1952); Charles v. Chandler, 180 F.3d 753, 755 (6th Cr.
1999) (per curiam; Bradshaw, 86 F.3d at 166; MGhee, 604 F.2d at
10.

The petitioner bears the burden of denonstrating that the
section 2255 renedy i s i nadequate or ineffective. MGiee, 604 F. 2d
at 10. Pack contends that section 2255 relief is inadequate and
i neffective because he is tinme-barred from bringing a second or
successi ve section 2255 notion. In his reply to the governnent’s
notion to dismss his section 2241 cl ai mbefore the district court,

he al so argued that section 2241 relief was appropri ate because the

Eastern District of Tennessee had already (erroneously, in his



estimation) denied his section 2255 notion. Nei t her of these
argunents denonstrates that the relief available to Pack from
section 2255 was i nadequate or ineffective.

“Courts have found a renedy under 28 U . S.C. 8§ 2255 to be
i nadequate or ineffectiveonly inextrenely limted circunstances.”
Caraval ho v. Pugh, 177 F.3d 1177, 1178 (10th G r. 1999). Thi s

Court and other Courts of Appeals have consistently noted that “a
prior unsuccessful [section] 2255 notionis insufficient, in and of
itself, to show the inadequacy or ineffectiveness of the renedy.”
McChee, 604 F.2d at 10; see also Tolliver v. Dobre, 211 F.3d 876,
878 (5th Gr. 2000) (per curiam; Charles, 180 F.3d at 756;
Bradshaw, 86 F.3d at 166; Tripati v. Henman, 843 F.2d 1160, 1162
(9th Cr. 1988); Zvonaric v. Mistain, 562 F.2d 570, 572 n.1 (8th
Cr. 1977) (per curiam. Neither will a claimof procedural bar
suffice to denonstrate that section 2255 relief is inadequate or
ineffective. See Caraval ho, 177 F.3d at 1179 (“[We agree with the
district court that the nere fact Caravalho is precluded from
filing a second § 2255 petition does not establish that the renedy
in 8 2255 is inadequate.”); Triestman v. United States, 124 F.3d
361, 376 (2d Cir. 1997) (noting that section 2255 s substantive and
procedural barriers by thenselves do not establish that section
2255 is inadequate or ineffective). Simlarly, a section 2255
nmoti on “cannot becone < nadequate or ineffective,’” thus permtting

the use of [section] 2241, nerely because a petitioner cannot neet



t he AEDPA <econd or successive' requirenents.” United States v.
Barrett, 178 F.3d 34, 50 (1st Cr. 1999), cert. denied, 120 S.C
1208 (2000); see also Tolliver, 211 F.3d at 878; In re Davenport,
147 F. 3d 605, 608 (7th Cr. 1998); In re Dorsainvil, 119 F. 3d 245,
251 (3d Cr. 1997). To hold otherwise would flout Congress’s
obvious intent to give neaning to these procedural requirenents.
A ruling that the section 2255 renedy was inadequate or
ineffective, such that a petitioner could invoke section 2241,
sinply because the petitioner’s prior section 2255 notion was
unsuccessful, or barred, or because he could not file another
nmoti on, would render those procedural requirenents a nullity and
defy Congress’s clear attenpt tolimt successive habeas petitions.
Q her circuits have indicated that a defendant may i nvoke the
“savi ngs clause” exception only when the Constitution demands it,
or where ot herw se Congress would viol ate the Suspensi on C ause by
i nposi ng a conviction or sentence wi thout allow ng for section 2241
relief. See In re Davenport, 147 F.3d at 609 (noting that section
2241 relief may be available to chall enge a conviction or sentence
in order that the prisoner “cannot conplainthat thelimtations in
[ section] 2255 suspended whatever constitutional right he m ght
have had, under the suspension clause or conceivably under the due
process clause, to be allowed to seek habeas corpus”). Cf. Swain
v. Pressley, 97 S.C. 1224, 1229-30 (1977) (presence of simlar

“savings clause” in District of Colunbia anal ogue to section 2255



def eats Suspension Cl ause challenge). And, there are opinions in
other circuits also indicating that a prisoner barred fromfiling
a second or successive section 2255 notion may be abl e to chal |l enge
his conviction via section 2241 if he makes a “valid claim of
actual innocence.” See Cooper v. United States, 199 F.3d 898, 901
(7th Gr. 1999); see also Charles, 180 F.3d at 757 (noting the
possibility that a claim of actual innocence maght permt a
petitioner under certain circunstances to utilize section 2241 “as
a neans of circunventing [section] 2255's restrictions on the
filing of second or successive habeas petitions”).

Wt hout determ ning the precise scope of the “savings cl ause,”
we note that Pack does not conme within any even renotely arguabl e
construction of it. Pack makes no claim approaching “actual
i nnocence,” and even if he made such a cl ai mhe has not been deni ed
what In Re Davenport calls the “essential function” of habeas
relief: Pack was able to challenge the use of his 1979 and 1982
state convictions to enhance his federal sentence when he filed his
first section 2255 notion. Nothing in section 2255 prevented him
fromquestioning the legality of his federal sentence at that tine.
Pack had “an unobstructed procedural shot at getting his sentence
vacat ed,” and was unsuccessful. |In re Davenport, 147 F.3d at 609.
As noted above, nerely failing to succeed in a section 2255 notion
does not establish the i nadequacy or i neffectiveness of the section

2255 renedy. See McChee, 604 F.2d at 10. W conclude, therefore,
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that Pack may not avail hinself of section 2241 relief in this
case.*

VW observe that were we standing inthe shoes of the District Court
for the Eastern District of Tennessee, we woul d have jurisdictionto
consider the nerits of Pack’s claim Recently, in United States v.
G ark, 203 F.3d 358 (5th G r. 2000), we held that a petitioner inPack’s
position, who wi shes to challenge a federal sentence that has been
enhanced under the ACCA by allegedly unconstitutional prior state
convi ctions, for whichthe prisoner is nolonger “incustody,”® my do
so through a section 2255 notion. See Cark, 203 F.3d at 360
(interpreting Custis v. United States, 114 S.Ct. 1732 (1994)). 1In

Clark, we explained that even though Cark was no longer “in

4 Sonewhat at odds (at | east onfirst blush) with our concl usi on
is Moorev. McCotter, 781 F.2d 1089 (5th G r. 1986), which entertai ned
what the opinionreferstoinpassingas a8 2241 petition challenging
t he use of prior state convictions that were used to enhance a current
state sentence. Despiteits singleuse of the nunber "2241,” Mooreis
functionally a 28 U.S. C. § 2254 habeas reviewof a state conviction.
Whet her this discrepancy is dueto asinpleerror, or whether Mooreis
just an aberration, we donot read it toexpandthelimted scope of §
2241 relief. Moore does not address or acknow edge t he appropri at eness
of 8§ 2241 as contrasted to § 2254 and it appears that was never in
issue. There is noindication that the More district court did not
have 8§ 2254 jurisdiction.

°> Both 88 2255 and 2241 require that at thetine a prisoner files
a notion or petition, he nust be “in custody” for the conviction or
sentence he wi shes to chall enge i n order for the habeas court to have
jurisdiction. Usually, “custody” signifiesincarceration or supervised
rel ease, but in general it enconpasses nost restrictions on liberty
resulting froma crimnal conviction. See Jones v. Cunni ngham 83 S. Ct.
373, 375-76 (1963). It is not readily apparent fromthe record whet her
Pack’ s sentences for his 1979 and 1982 convi ctions were expired at the
time he was sentenced under the ACCA in 1989.
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custody” for purposes of his prior state convictions (because his
sentences for those convictions had expired), he was still “in
custody” for his present federal sentence and could chall enge the
prior convictions by framng his attack as one on the present
sentence. See id. at 364 (citing Herbst v. Scott, 42 F. 3d 902, 905
(5th Gr. 1995); United States v. Nichols, 30 F.3d 35, 37 (5th Cr
1994); Thonpson v. Collins, 981 F.2d 259, 260 (5th Cr. 1993);
Allen v. Collins, 924 F.2d 88 (5th Cir. 1991)); see also WIllis v.
Collins, 989 F.2d 187, 188-89 (5th Gr. 1993) (allow ng a section
2254 challenge to current state sentence enhanced by allegedly
unconstitutional prior state convictions for which the sentences
had expired).®

| f Pack had been sentenced by the district court below, were
no | onger “in custody” for his 1979 and 1982 Tennessee convi cti ons,
and had exhausted all his Tennessee state renedies, then the
district court, under C ark, would have had jurisdiction to hear
his section 2255 notion. See id. Pack, however, was sentenced in
the Sixth Grcuit, which still interprets Custis to require that
prisoners challenging prior convictions used to enhance current
federal sentences under the ACCA first have their prior convictions

vacat ed, either through state proceedi ngs or section 2254, and t hen

6 We assuned for purposes of the opinion that dark had
unsuccessfully exhausted all of his state renedies. C ark, 203
F.3d at 370. W al so held that the § 2255 rel i ef coul d be def eat ed on
t he sane bases that § 2254 relief could beif the petitioners werein
state custody and sought 8§ 2254 relief therefrom
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return to challenge their federal sentences before the sentencing
court. See Turner v. United States, 183 F.3d 474, 477 (6th Cr.
1999). The Sixth Grcuit holds that a prisoner in Pack’s position
is subject to this requirenent even though he cannot neet the “in
custody” requirenent of section 2254. See Smith v. United States,
2000 W. 635001, at *4-5 (6th Gr. My 18, 2000) (declining to
follow Clark in light of Turner). The Sixth Crcuit denied Pack’s
notion for a COA on the denial of his section 2255 notion. W do
not sit to reviewdecisions of the Sixth Crcuit or of the district
courts therein.

As a final matter, we nodify the district court’s order in
only one mnor respect. The district court dismssed Pack’s
petition with prejudice on the ground that it |acked jurisdiction
to hear the petition. Because the district court did not rule on
the nmerits of Pack’s claim his petition should be dismssed with
prejudice regarding the jurisdictional issue only, and di sm ssed
W t hout prejudice regarding all other issues. See FED. R CQv. P.
41(b); Costello v. United States, 81 S.Ct. 534, 545 (1961).

Concl usi on

The di strict court’s dism ssal of Pack’s section 2241 petitionis

hereby nodified sothat it iswith prejudice as tothe jurisdictional

i ssue and i s without prejudice otherw se, and as so nodifi edis hereby

AFF| RMED.
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