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Oct ober 16, 2000

Bef ore JONES, DUHE, and WENER, Circuit Judges.
EDITH H JONES, G rcuit Judge:

The determnative question before us is whether an
i nsurance conpany tinmely renoved a case from state court over a
$5,000 life insurance policy when it received a letter, after the
case was filed, indicating that plaintiff would seek danages
exceeding the federal jurisdictional mninmm Finding that the
renmoval petition was untinely, we nust vacate a sunmary judgnent
for the insurer and remand with instructions to remand to state

court.



Plaintiff-appellant Alice Addo submtted a claimas the
beneficiary under her nother’s life insurance policy to defendant-
appel |l ee A obe Life and Acci dent | nsurance Conpany (“d obe”). Upon
i nvestigation, G obe discovered that Addo’ s not her m srepresented
a pre-existing condition on her policy application. Accordingly,
A obe denied the claim rescinded the policy, and refunded Addo t he
prem uns that her nother paid for the policy.

Addo brought suit in state court, requesting $5,000 in
actual damages -- the face anpbunt of the policy -- and punitive

damages “not to exceed $65, 000.” A nonth later, she served a
demand letter on 3 obe, offering to settle the suit for an anount
in excess of $75,000.! Several nonths passed before G obe served
interrogatories on Addo asking her to confirmthat the anount in
controversy woul d not exceed $75, 000. Wen she refused to confirm
@ obe renoved this case to federal court and Addo noved to remand.

The district court denied Addo’'s notion and |ater granted

A obe’s notion for summary judgnent. Addo has appeal ed.

. Whet her the letter is properly characterized as a “denmand
letter” or “statenent |letter” may be disputed, but isirrelevant to
our | egal analysis. The letter states:

[ To d obe]:

In our tel ephone conversation of August

21, 1997, it is my understanding that you

of fered $5,000 to settle the above referenced

case. W counter offer with $250,000. This

offer will stand until Friday, Septenber 5,

1997.
Very truly yours,
[Plaintiff’s counsel]



Dl SCUSSI ON

A obe renoved on the basis of diversity jurisdiction.
The conplaint stated an insufficient anmunt in controversy to
support diversity jurisdiction See 28 U S.C 8§ 1332 (giving
district courts original jurisdiction over matters where there is
diversity of citizenship and where “the matter in controversy
exceeds the sum or value of $75,6000"). However, under 28 U.S.C
8§ 1446(b):

If the case stated by the initial pleading is

not renovable, a notice of renoval my be

filed within thirty days after receipt by the

defendant . . . of a copy of an anended

pl eadi ng, notion order or other paper from

which it may first be ascertained that the

case i s one which is or has becone renovabl e .
Id. (enphasis added). The issue before us is what “other paper”
first gave G obe notice that the anount in controversy exceeded
$75,000 and whether dobe renpbved within thirty days after
receiving that paper. Addo argues that the demand letter was an
“other paper” and that dobe's renoval was untinely. d obe
counters that Addo has “wai ved” any renoval argunent based on the
letter, and alternatively, that it tinely renoved after receiving
the interrogatory answers. W need not reach 3 obe’ s alternative
contenti on.

As aninitial matter, G obe’ s argunent that this issueis

not properly before us lacks nerit. First, although Addo did not



mention the remand ruling in her notice of appeal, the renmand
ruling was enconpassed within the final judgnent she appeal ed such

that we nmay consider it on appeal. See Trust Co. of Louisiana v.

N.N.P. Inc., 104 F.3d 1478, 1485 (5" Cir. 1997) (an appeal froma

final judgnent sufficiently preserves all prior orders intertw ned
with the final judgnent.).

Second, Addo has not “waived” her argunent that the
letter was an “ot her paper” which gave d obe notice of the anount
in controversy. d obe concedes that Addo issued the letter after
filing her conplaint, but it argues that she waived any renand
argunent based on this post-conpl aint denmand | etter because she has
conti nuously, and erroneously, based her remand argunents here and
below on a pre-conplaint demand letter. W read the record
differently. Despite sonme anbiguity in Addo's trial court
briefing, neither the trial court nor this court has been
msinformed as to the timng of Addo's letter or the |egal
consequences for renpoval that followed fromit.

Turning to the nerits of the remand argunent, an issue

this court reviews de novo, Rodriquez v. Sabatino, 120 F.3d 589,

591 (5'" Cir. 1997), we have not previously determ ned whether a
post-conplaint [ etter concerning settlenment terns may constitute an

“ot her paper” under 8§ 1446(b). See Chapman v. Powermatic, Inc.

969 F.2d 160, 164-65 & 164 n.8 (5" Cir. 1992) (declining to reach



this question, but concluding for other reasons that a pre-
conplaint demand |letter does not constitute “other paper”).
However, we have held that simlar docunents can be “other paper,”

see S.WS. Erectors, Inc. v. Infax, Inc., 72 F. 3d 489, 494 (5" Gr

1996) (a deposition answer constituted an “other paper”), and the
majority of |ower courts to have considered this issue hold that a
post - conpl ai nt demand letter is “other paper” under § 1446(b), see

Stranel v. GE Capital Snmall Business Finance Corp., 955 F. Supp.

65, 67 (E.D. Tex. 1997); Sunburst Bank v. Sunmt Acceptance Corp.

878 F. Supp. 77, 82 (S.D. Mss. 1995); Rodgers v. Northwestern Mit.

Life Ins. Co., 952 F. Supp. 325, 327 (WD. Va. 1997); cf. 14C

Charles Alan Wight, et al., Federal Practice and Procedure § 3732
(1998) (“[Clorrespondence between the parties and their attorneys
or between the attorneys usually [is] accepted as [an] ‘other
paper’ source[] that initiate[s] a new thirty-day period of
renmovability.”). Additionally, the SW5 case inplicitly rejected
the nost comonly advanced argunent against treating a letter

bet ween counsel as an “other paper,” nanely, that a docunent nust
actually be filed in the state court proceedings to be an “other

paper.” See S.WS. Erectors, 72 F. 3d at 494. Moreover, the letter

inthis case conplies with our rule that “other paper” nust result
fromthe voluntary act of a plaintiff which gives the defendant

notice of the changed circunstances which now support federa



jurisdiction. Seeid. Holding that a post-conplaint letter, which
is not plainly a sham? nmay be “other paper” under § 1446(b) is
consistent with the purpose of the renoval statute to encourage
pronpt resort to federal court when a defendant first |earns that
the plaintiff’s demand exceeds the federal jurisdictional |imt.
Further, this holding discourages disingenuous pleading by
plaintiffs in state court to avoid renoval

Accordi ngly, Addo’s post-conplaint demand |etter was an
“ot her paper” under 8§ 1446(b) which gave d obe notice that the case
was renovabl e. Because G obe did not, however, renove wthin
thirty days of receiving that letter, d obe’'s subsequent renova
was i nproper, and Addo’'s remand notion shoul d have been granted.
Thus, we VACATE the district court’s judgnent and REMAND w th

instructions to remand the case to state court.

2 A obe has not argued that Addo’s denmand | etter was a sham Al t hough

t he anount of punitive damages requested was hi gh conpared to the policy anmount,
M ssi ssippi law pernmits punitive danages for bad-faith refusal to pay a policy,
and if a punitive recovery was warranted, it could well have exceeded t he federal
jurisdictional limt.



Wener, Crcuit Judge, DI SSENTI NG

By failing to consider the full context in which the August,
1997 letter fromthe plaintiff’s lawer (the “Addo letter”) was
sent to 3 obe’s agent, and then by failing to recogni ze that letter
for what it really is, the majority opinion reaches the wong | egal
result, albeit under the right law. In the process, that opinion
bot h encourages di si ngenuous pl eadi ng rather than discouraging it
and sets a trap for the unwary. This is why | respectfully and
reluctantly —but strenuously —di ssent.

| .
Cont ext

In testing the Addo letter to seeif it qualifies as an “other
paper” for purposes of opening § 1446(b)’s 30-day renoval w ndow,
we nust examne that letter in the framework of all the

circunstances that existed at thetine it was sent by Addo’ s | awyer

and received by the defendant. Only by so doing can we properly
determ ne whether Addo’s |awsuit —which was not renovabl e when
filed —“is one which is or has becone renpvabl e’® by virtue of
that letter.

Addo’ s state court petition, filed less than a nonth before
the Addo letter was mailed, is artfully crafted to eschew

removability: In addition to demandi ng t he $5000 proceeds of the

3 28 U.S.C. § 1446(b).



d obe policy, Addo asked for interest, punitive danages, attorneys’

fees and costs, not to exceed $65, 000, thereby expressly capping

her aggregate recovery at $70, 000. Wthin weeks after suit was
filed (and apparently before it was placed in the hands of defense
counsel ), d obe’s agent phoned Addo’ s | awyer and proposed to settle
t he case by payi ng Addo $5000 i n consi deration for her dism ssal of
the lawsuit. A few days after that phone call, the 2-sentence Addo
letter (reproduced in full in footnote 1 of the majority opinion)
rejected A obe’s $5000 settlenent offer.

Wth settlenent rejected, Addo’ s | awyer prosecuted her case in
state court until, approximtely six nonths | ater, defense counsel
endeavored to establish once and for all whether Addo genuinely
capped her claim at $70,000 or, despite her carefully crafted
pl eadi ngs, intended to seek nore. This exercise took the form of
G obe’'s witten interrogatories, Addo’'s answers to which were so
equi vocal and noncommttal that they served as grounds for d obe’s
renmoving the case to federal court on the basis of diversity.

G ven M ssissippi’s open-ended law on punitive danages, Addo’s

answers to G obe’'s interrogatories were sufficient —at least in
the eyes of the district judge — to neet the $75,000
jurisdictional anount for diversity purposes. |Indeed, it was only

after this 1998 renoval that Addo’s | awyer resurrected his August,
1997 letter and proffered it as a 8§ 1446(b) “other paper,”
purportedly sufficient to have opened the 30-day renoval w ndow,

8



after the cl osing of which A obe’s renoval efforts woul d be forever
barred. These are the circunstances that bracket the sending of
the Addo letter and provide the conplete franework for testing it
as one that first established renovability for purposes of 8§
1446(b) .

1.

Proper Characteri zation of Addo Letter

The first sentence of the majority opinion describes the Addo
letter as one “indicating that plaintiff would seek danages
exceeding the federal jurisdictional mninmum” That, | submt, is
not an objective description of the letter; rather, it states the
majority’s legal conclusion of this entire appeal, the one with
which | take issue today. Next, in its second paragraph, the

maj ority opinion |abels the Addo letter a “demand letter,” again a
| egal conclusion with which | begto differ. And, finally, in that
sane sentence, the Addo letter is described as “offering to settle
a suit for an anmount in excess of $75,000.” If, but only if, we
are wlling to read the second and final sentence of the two-
sentence Addo letter “in a vacuum” while wearing blinders, can we
say it is an offer to settle. | contend, however, that as a matter
of law the Addo letter can neither be read nor anal yzed that way.

When read in pari materia with all the facts and circunstances of

the case —as it nust be —the Addo letter is absolutely nothing
nmore than an enphatic rejection of 3 obe’s settlenent offer. The

9



first sentence of the letter reiterates that offer; the second
sentence of the letter rejects that offer. It’s as sinple as that.

To support its contrary conclusions —that the Addo letter
was “a demand letter” or that it constituted a bona fide offer to
settle the suit for nore than $75,000, thereby making it an
indicator of the plaintiff’s intent to seek danages exceedi ng the
federal jurisdictional mnimum — the mjority relies on its
prelimnary finding that the Addo letter is not a “sham”™ Al t hough
| agree whol eheartedly that the Addo letter is not a “shanf for its

obvi ousl y-i ntended purpose of rejecting G obe’ s $5000 settlenent

of fer out of hand, | amconvi nced beyond peradventure that the Addo
letter is a “shanf of a settlement counteroffer. And, unlike nost
shanms, Addo’ s shamcounteroffer was not intended to fool or m sl ead
anyone!

Qobviously irked by what he presumably perceived to be an
insultingly-low settlenment offer from dobe, Addo s |awer

responded in kind, not with a sinple, bland rejection but with one

couched in ternms  of an equally insulting, exagger at ed
“counteroffer.” Stated differently, the second sentence of the
Addo letter is no counteroffer at all; it can only have been

intended to drive hone the adamancy of her rejection by phrasing it
as a sarcastic and grossly hyperbolized “shantf counteroffer: a

quarter of a mllion dollars to settle a suit on a $5000 life

i nsurance claim plus whatever punitive damages Addo m ght obtain

10



from a state court jury of her friends and nei ghbors? Sur e!

| acknow edge that reasonable jurists can differ, but | can
discern no justification for characterizing the Addo letter as
anyt hi ng ot her than an unconditional rejection of 3 obe’s proposal
to settle, despite its being dressed for dramatic effect in the
raiment of a faux settlenent counteroffer. A counterproposal to

settle for fifty tines the anount of the principal demand and nore

than three-and-one-half tines the capped amount —even i ncl udi ng
punitive danmages —is just not a demand or a settlenent proposal,
much | ess a realistic one.

As proof of this pudding, one need only inmgine how
voci ferously Addo’'s lawer would be insisting on this very
interpretation had the shoe been on the other foot, i.e., had d obe
tinely seized on the Addo letter as an “other paper” and renoved
this case to federal court on the basis of the $250,000 figure in
that letter! | repeat, as a rejection of a settlenent offer, the
Addo letter is certainly not a sham as a settlenent counteroffer
vel non, however, | cannot reasonably classify it as anything but
a sham Therein lies the crucial difference between the majority
and ne for purposes of 8§ 1446(Db).

The slight anount of jurisprudence on the subject confirns
that not every “other paper” exchanged between the parties, or
bet ween counsel, or between counsel opposite and a party, wll
start the running of 8§ 1446(b)’'s thirty-day renoval clock. For

11



exanple, in Sfirakis v. Allstate Insurance Co.,* a plaintiff’s

| etter demandi ng $300,000 in danages when only $20,000 had been
sought in the pleadings was held to be “not hing nore than posturing
by counsel seeking to stake out a position for settlenent
pur poses. ”® The court determned that the letter could not
“override the wunanended verified conplaint that unequivocally
states that the damages did not exceed $20,000.”° | cannot read
Addo’'s letter as even “stak[ing] out a position for settlenent
pur poses.” The Addo letter is the antithesis of a genuine
invitation to negotiate, nuch | ess her | awer’s true eval uati on of
his client’s maxi mum potential recovery. The district court
obvi ously reached the sane conclusion, one that is certainly not
clearly erroneous.

Simlarly, in Golden v. Dodge-Markham Co., Inc.,’” the court

rejected a true demand letter as nevertheless insufficient to
justify a finding of the jurisdictional anount requirenent because
the court was “not persuaded . . . that Plaintiff’s settlenent

demand was an honest assessnent of danmages.”® |n the sanme vein,

41991 W 147482 (E.D. Pa.).
°>1d. at *3.

°ld.

~
=

F. Supp. 2d 1360 (MD. Fla. 1998).

[ee]

d. at 1364.
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the district court in Standridge v. Wal-Mart Stores, Inc.,? held

that a $75,000 settlenment letter, admttedly sent two weeks before
the filing of the conplaint, was “nothing nore than posturing by
plaintiff’s counsel for settlenent purposes and cannot be
considered a reliable indicator of the damages plaintiff [was]
seeki ng. " 10

That line of cases illustrates the appropriate analysis for a
case like this one, rejecting puffery and posturing and crediting
only those witings that are seriously neant to be a plaintiff’s
realistic assessnent of the value of his case. To repeat, the Addo
letter was unquestionably intended by its author to serve one
purpose only —to reject enphatically a lowball settlenent offer.
That, | submt, is the reason why he phrased his response as a sham
settlenment counteroffer, underscoring the adamancy of that
rejection. Under the circunstances that existed at the tine the
letter was confected, mailed, and received, it had to have been
obvious to all concerned — especially counsel for Addo —that
reference to t he preposterous sumof $250, 000 was neither a serious
settlenment counteroffer nor a realistic appraisal of the judgnent

value of his client’s lawsuit. Again, no one would have insisted

9 945 F. Supp. 252 (N.D. Ga. 1996).
10 |d. at 256.
13



on ny characterization of the Addo letter nore zealously than its
aut hor had G obe tried to use it as grounds for renoval
L1l

Future Effects

Finally, | must respectfully disagree wwth the prediction of
today’s panel majority that its holding wll di scour age
di si ngenuous pl eading by those state court plaintiffs who seek to
avoid renoval. On the contrary, what coul d be nore encouragi ng of
such di singenuous pleading than the majority’'s letting Addo get
away wth her artfully drafted state court petition filed a few
weeks before her sham letter, and, nonths later, her craftily
evasi ve responses to A obe’s interrogatories, which sought only to
determ ne, one way or the other, whether or not Addo was seeking to
recover $75,000 or nore.

Besides providing a blueprint for the drafting of such
duplicitous pleadings, today’s nmajority opinion also sets a trap
for the unwary. From now on, every scrap of paper sent by a
plaintiff or his lawer to a defendant or his |awer that,
irrespective of content or context, happens to nention any dollar
figure in excess of $75,000, can and likely shall be held by a

federal court to have started the running of 8§ 1446(b)’s thirty-day

removal clock. Henceforth, every plaintiff will be free to anend
his state court conplaint wwth i npunity —and with only the sky as
the limt —as long as he does so nore than thirty days after

14



having transmtted sone “other paper” that happens to nention a
figure of at |east $75, 000.

As yet anot her consequence of what we do today, ultra-cautious
defense | awyers w ||l undoubtedly file notices of renoval virtually
every time any witing even obliquely referencing a figure of
$75,000 or nore is received from the plaintiff or plaintiff’s
counsel. This will create a veritable ping pong gane of renova

and remand bet ween state and federal courts until remand eventual |y

“sticks.” Even nore troublingis therealizationthat less jittery
| awers —whether plaintiff’s or defendant’s —who are “nerely”
diligent practitioners, will awaken one day to find that (1) the

plaintiff has inadvertently subjected hinself to renoval, or (2)
the defendant (like G obe today) has just as inadvertently | ost
forever any opportunity to renove the case, solely because, nore
than thirty days earlier, the plaintiff sent the defendant sone
seem ngly innocuous letter or fax or e-nail

| V.

Concl usi on

| remain convinced that, for purposes of opening 8 1446(b)’s
thirty-day renoval w ndow, we nust harken to the nessage of the
cases |like those cited above and require the presence of a
realistic figure in a bona fide witing that denonstrates, in
context, a true and functional nexus between the dollars nentioned
and the content, context, and circunstances under whi ch such “ot her

15



paper” is transmtted and received. |If this would cause our trial
courts to test “other papers” for objective reasonabl eness and
functional nexus, so be it: They conduct such tests under other
circunstances on virtually a daily basis.

| certainly agree with the panel majority that renoval should

be sought pronptly when renovability can reasonably be ascert ai ned.

Renmoval should not be either triggered or forever precluded,
however, by any and every “other paper” that happens to nention a
high dollar figure; only by those witings that can be read

sensibly as first indicating renovability. | respectfully dissent.
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