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Bef ore GOODW N, GARWOOD and JONES, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant s- appel | ant s Moi ses Chapa- Garza, Julian Ri cardo Goyti a
Canpos, Al fonso Guadal upe Perez Vel azquez, Franci sco Javi er Sal dana
Rol dan and Epi fani o I varbo-Martel | appeal their sentences. W VACATE
their sentences and REMAND for resentencing.

Facts and Proceedi ngs Bel ow

Al'l five of the defendants-appellants pleaded guilty tounlawfully
beinginthe United States after renoval therefrom in violationof 8
US C § 1326(a). For violating section 1326(a), U S.S.G § 2L1.2
provi des for a base offense | evel of 8, with anincrease of 16 of fense
| evelsif renoval fromthe United States was preceded by a convi ction

for an “aggravated felony”.? Application Note 1 of guideline 2L1.2

Circuit Judge of the Ninth Crcuit, sitting by designation.

2U0.S.S.G § 2L1.2 provides:
“82L1.2 Unlawfully Entering or Remaining in the United States
(a) Base Ofense Level: 8
(b) Specific Ofense Characteristic
(1) If the defendant previously was deported after a

crimnal conviction, or if the defendant unlawful |y
remainedinthe United States foll ow ng a renoval order
i ssued after acrimnal conviction, increase as fol |l ows
(if nore than one applies, use the greater):
(A) If the conviction was for an aggravat ed f el ony,
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refers to 8 US.C 8 1101(a)(43) for the definition of “aggravated
felony”.® Section 1101(a)(43) lists several exanples of offenses
consi dered aggravated fel onies. One of these, contained in section
1101(a)(43)(F),%*is a“crine of violence” as definedin 18 U.S.C. § 16.
18 U.S.C. 8§ 16 provides:
“The term “crinme of violence” neans—
(a) an offense that has as an elenent the use
attenpt ed use, or threatened use of physical force agai nst
the person or property of another, or
(b) any other offensethat isafelony andthat, byits
nature, involves a substantial risk that physical force
agai nst t he person or property of anot her nmay be usedinthe
course of commtting the offense.”
Over appellants’ objections, the district courts applied guideline
2L1.2's 16 | evel increase, findingthat Texas fel ony DW® was a cri ne of

violence as definedin 18 U.S.C. 8 16(b). As aresult, the sentence of

i ncrease by 16 | evel s.

(B) If theconvictionwas for (i) any ot her fel ony, or
(i) three or nore m sdeneanor cri nes of viol ence
or m sdeneanor controlled substance offenses,
i ncrease by 4 levels.”

SApplication Note 1 provides:
“1l. For purposes of this guideline—

;AégfaQated felony,” isdefinedat 8 U S. C 8§ 1101(a)(43) w thout regard
to the date of conviction of the aggravated felony.”

8 U.S.C. § 1101(a)(43) provides, in relevant part:
“(43) The term ‘aggravated felony’ neans—

'(ﬁ) acrinme of violence (as definedinsection 16 of Title 18, but
not including a purely political offense) for which the term of
i nprisonnment [is] at |east one year;”

STEX. PeENAL CooE ANN. 8 49. 09 provi des that after two convictions for

violating section 49.04, Driving Wile Intoxicated, subsequent
convictions are third degree fel oni es i nstead of O ass B m sdeneanors.
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each appel | ant was consi derably higher than it otherw se woul d have
been. At the tinme these appeal s were taken, the sol e issue rai sed by
each def endant was whet her Texas fel ony DW i s “an aggravat ed f el ony”
under U . S.S.G 82L1.2(b)(1)(A). Becausetheissues wereidentical, the
cases were consolidated for oral argunent.

Apprendi v. NewJersey, 120 S. . 2348 (2000), was deci ded after
t he def endant s-appellants filed their opening briefs. By a single
suppl enental brief, the defendants-appellants each raise the sane
Apprendi issue. 8 U . S.C. 8§ 1326(a) provides that the maxi numsent ence
shal | be afine and/ or inprisonnment uptotwo years. Section 1326(b)(2)
i ncreases the maxi numpenalty to afine and/or i npri sonnent upto twenty
years i f the renoval of t he defendant was preceded by a convi ction for
an aggravat ed fel ony. The def endant s-appel | ants’ sent ences ranged from
41 to 57 nonths, all well above the section 1326(a) naxinmum
Def endant s- appel | ant s argue t hat, under Apprendi, the statutory nmaxi num
cannot be increased fromtw to twenty years unless the fact that
triggers the higher maxi numsentence of section 1326(b)(2), a prior
aggravated fel ony conviction, isallegedintheindictnment. Defendants-
appel I ants concede that their argunent is forecl osed by Al nendarez-
Torresv. United States, 118 S. Ct. 1219 (1998), andraisetheissuein
this Court only to preserve the possibility of reviewby the United
States Suprene Court.

Qur disposition of thesetwo |l egal issues wll resolve all five

appeal s.



Di scussi on
| .

This Court reviews the district court’s interpretation of the
Sent enci ng Qui del i nes de novo and its application of the guidelines for
clear error. United States v. Cho, 136 F. 3d 982, 983 (5th Cir. 1998).
Def endant s- appel | ants’ sentences nmust be affirnmed unl ess they were
i nposed inviolationof | awor were based upon an erroneous application
of the Sentencing Guidelines. United States v. Vel azquez-Overa, 100
F.3d 418 (5th Cr. 1996).

18 U S.C. 8 16(b) is the only justification for the 16-1|evel
enhancenent advanced by t he governnent. Section 16(b) provides that a
crime of violenceis “any other offense that is afelony and that, by
its nature, involves asubstantial risk that physical force agai nst the
person or property of anot her may be used i n the course of commtting
t he of fense.” The governnent correctly observes that thewords “byits
nature” require us to enpl oy a categorical approach when determ ni ng
whet her an of fense is acrinme of violence. Velazquez-Overa, 100 F. 3d
at 420-21. This neans that the particular facts of the defendant’s
prior convictiondonot matter, e.g. whet her t he defendant actual |y di d
use force against the person or property of another to commt the
of fense. The proper inquiry is whether aparticul ar defi ned of f ense,
in the abstract, is a crine of violence under 18 U S. C. 8§ 16(b).

This is the second tine apanel of this Court has been cal | ed upon

t o deci de t he questi on of whether felony DW is acrine of viol ence as



defined by 18 U.S.C. 8§ 16(b). In Camacho-Mrroquinv. | nmgration and
Natural i zation Service, 188 F. 3d 649 (5th Gr. 1999), w t hdrawn 222 F. 3d
1040 (5th Gr. 2000), this Court held that felony DN was a cri ne of
vi ol ence. However, Canmacho- Marroqui n noved tow thdrawhis petition for
rehearing en banc so that the I mm gration and Naturalization Service
coul d deport himin lieu of incarceration. As a result, the panel
W thdrewits opi nion. Canmacho- Marroqui n had hel d t hat fel ony DW was
acrine of viol ence because of the substantial risk that drunk driving
W Il result inan autonobil e accident. Canmacho-Marroquin, 188 F. 3d at
652. The governnent agrees with this approach and urges t hat anytine
an of fense i nvol ves a substanti al ri sk of harm even acci dental harm
that offense is a crinme of violence.

W% di sagree wi t h t he governnent’ s proposed constructi on of section
16(b) for threereasons: 1) it requires that section 16(b) be construed
the sane as U.S. S. G § 4B1.2(a)(2), which nowcontains significantly
br oader | anguage; ® 2) “substantial risk that physical force. . . may be
used” contenpl ates only reckl ess disregard for the probability that
i ntentional force may be enpl oyed; and 3) t he physi cal force descri bed
insection 16(b) isthat “usedinthe course of conmttingthe of fense”,
not that force that couldresult fromthe of fense havi ng been comm tt ed.

A

Ther e are two possi bl e constructi ons of the operative | anguage of

5Prior tothe Novenber 1, 1989, change, guideline 4B1.2, |likethe
current version of guideline 2L1.2 (via 8 U.S.C. §8 1101(a)(43)(F)),
referred to 18 U.S.C. §8 16 for the definition of “crinme of violence”.
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18 U.S. C. 8§ 16(b). The governnent urges that weinterpret section 16(b)
t he sane way the Seventh Grcuit interpreted U S.S.G §84Bl1.2(a)(2) in
United States v. Rutherford, 54 F.3d 370 (7th Cir. 1995).7 Under the
gui deline 4Bl.2(a)(2) standard, any offense that involves “pure
reckl essness,” i.e. a conscious disregard of a substantial risk of
injury toothers, isacrine of violence. The alternativereadingis
t hat section 16(b) applies only when the nature of the offenseis such
that there is a substantial |ikelihood that the perpetrator wll
intentional |y enpl oy physi cal force agai nst anot her’s person or property
inthe conm ssionthereof. Thel atter approach requires reckl essness
as regards a substantial riskthat intentional forcewill beutilized
by the defendant to effectuate comm ssion of the offense.

W begi n by conparing the text of guideline 4Bl1.2(a)(2) withthat
of section 16(b). CQuideline 4Bl1.2(a)(2)’s “otherw se” cl ause cont ai ns

br oader | anguage t han does section 16(b). Cuideline 4B1.2(a)(2) only

'U.S.S.G § 4Bl1.2(a) provides:
“The term‘crinme of violence’ neans any of fense under federal or state
| aw, puni shabl e by inprisonnment for a term exceedi ng one year, that—
(1) has as an elenent the use, attenpted use, or threatened use of
physi cal force against the person of another, or
(2) is burglary of adwelling, arson, or extortion, involves use of

expl osi ves, or ot herw se i nvol ves conduct t hat presents a seri ous

potential risk of physical injury to another.”

In Rutherford, the Seventh Circuit held that drunk driving was a
crinme of viol ence under guideline 4Bl. 2(a)(2) becauseit is “areckless
act that often results ininjury.” Rutherford, 54 F.3d at 376-77.
Rut herford’ s prior conviction was not for sinple felony DW, but for
first degree assault. In Al abanma (the jurisdiction of Rutherford' s
prior conviction), apersoncommts the of fense of first degree assaul t
if, while driving under the influence of al cohol or drugs, he causes
bodily injury toanother with a notor vehicle. Rutherford anal yzedthis
prior conviction as though it were nerely for DW. [|d. at 376.
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requi res that the of fense i nvol ve conduct t hat poses a serious ri sk of
physi cal injury to another person. |t does not require, as section
16(b) does, that there be a substantial risk that the defendant will use
physi cal force agai nst another’s person or property in the course of
commtting the offense. @uideline 4Bl.2(a)(2)’s otherw se cl ause
concerns only the risk of one particular effect (physical injury to
anot her’ s person or property) of the defendant’s conduct. Section 16(b)
i s focused onthe defendant’ s conduct itself, as thereis norequirenent
that there be a substantial risk that anot her’s person or property wll
sustain injury, but only that there be a substantial risk that the
def endant wi || use physi cal force agai nst anot her’s person or property
in the course of commtting the offense.

In United States v. DeSanti ago- Gonzal ez, 207 F. 3d 261 (5th Cir.
2000), this Court recogni zed the di fference bet ween secti on 16(b) and
gui del i ne 4B1. 2(a) (2). DeSanti ago- Gonzal ez was appl yi ng, to m sdeneanor
DW, the sane gui deline 4B1. 2(a)(2) | anguage that Rutherford appliedto

felony DW.8 Mre inportantly, notw thstandi ng that DeSanti ago- Gonzal ez

8Desant i ago- Gonzal ez, |ike the present case, involved an
enhancenent under gui deline 2L1.2. However, guideline 2L1.2 contains
two of fense | evel increase options. Thefirst is a l1l6 | evel increase
for an aggravated fel ony. This is the increase applied to the
def endant s-appel l ants. The second is a four |level increase if the
def endant has a pri or record that i ncludes any ot her fel ony or three or
nor e m sdeneanor cri nmes of vi ol ence or m sdeneanor control | ed subst ance
of fenses. Thi s was t he enhancenent at i ssue i n Desanti ago- Gonzal es.
For purposes of the four | evel enhancenent only, Application Note 1,
( ause 4 of guideline 2L1.2 expressly references guideline4Bl.2 for the
definition of a crine of violence.
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was deci ded bef or e Canacho- Marroqui n was w t hdrawn, Canmacho- Marr oqui n
was not given

“control ling effect because it was a deportati on case wherein

the applicable definitionof ‘crineof violence was found

at 18 U.S.C. § 16, which defines theterm®crine of viol ence’

inlanguage simlar tobut not identical wththe definition

whi ch control s the sentenci ng i ssue presentedinthis appeal

found at U S.S.G § 4Bl.2(a).”
DeSanti ago- Gonzal ez, 207 F. 3d at 264.

Ef fecti ve Novenber 1, 1989, the definition of crinme of viol ence
under gui deline 4Bl.2(a)(2) was changed froma reference to section
16(b) to that which now appears. Thi s change counsel s agai nst
interpreting section 16(b) and guideline 4Bl1.2(a)(2) the sane way.

Besi des the af orenentioned reasons to interpret section 16(b)
differently than gui deline 4Bl1. 2(a)(2), we believe that the “substanti al
ri sk that physical force. . . may be used” | anguage i n section 16(Db)
refersonly tothose offensesinwhichthereis asubstantial Iikelihood
that the perpetrator will intentionally enploy physical force. The
criterionthat the def endant use physi cal force agai nst the person or
property of another is nost reasonably read to refer to i ntenti onal
conduct, not an acci dental, uni ntended event. THE AMER CAN HERI TAGE COLLEGE
DictioNary (3rd ed. 1997) defines the verb “use” as:

“1l. To put into service or apply for a purpose; enploy. 2.

To avail onesel f of; practice: use caution. 3. To conduct

onesel f toward; treat or handl e: used his col | eagues wel | .

4. To seek or achi eve an end by neans of; exploit: felt he

was being used. 5. To take or consune; partake of: She
rarely used al cohol .”

The four rel evant definitionsindicatethat “use” referstovolitional,
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pur posef ul , not acci dental, enpl oynent of whatever is being “used”. Qur
under st andi ng accords with the Third Crcuit’s in United States v.
Parson, 955 F.2d 858 (3rd Cr. 1992). Al t hough Parson invol ved
interpretation of guideline 4Bl1.2(a)(2), the Third Grcuit found it
necessary to discuss the history of the career offender guideline,
i ncl udi ng a conparison of the pre Novenber 1, 1989, | anguage (which
referred to 18 U.S.C. §8 16) and the current |anguage:

“[ T] he second branch of the definitionin section 16 covered
only felonies that ‘by nature, i nvolve[] a substantial risk
t hat physical force. . . may be used,’ whereas the revi sed
definition in the current Quideline's second prong [§
4B1. 2(a) (2)] covers conduct that ‘ presents a serious ri sk of
physi cal injury.’

At first blush, the difference in phrasing appears
trivial because nost physical injury conmes fromthe use of
physi cal force. But thedistinctionissignificant. Use of
physical forceis anintentional act, and thereforethe first
prong of both definitions [section 16(a) and guideline
4Bl1.2(a)(1)] requires specificintent touse force. Asto
t he second prong of the original definition, adefendant’s
comm ssion of a crinme that, by its nature, is likely to
require forcesimlarly suggests aw llingnesstorisk having
tocommt acrineof specificintent. For exanple, a burglar
of adwellingrisks havingtouseforceif the occupants are
honme and hear the burglar. |In such a case, the burglar has
anensrealegallynearly as bad as aspecificintent to use
force, for he or she recklessly risks having to conmt a
specific intent crine.

In contrast, under the second prong of the revised
definition, crimnals whose actions nerely risk causing
physical injury may have a |lower nens rea of ‘pure’
reckl essness: they may | ack anintent, desire or willingness
to use force or cause harmat all. For exanple, a parent who
| eaves a young chi | d unattended near a pool may ri sk serious
injury to the child, but the action does not involve an
intent touseforce or otherw se harmthechild. Simlarly,
a drunk driver risks causing severeinjury toothers onthe
road or in the car, but in nost cases he or she does not
intendtouseforcetoharmothers. Inthis case, thecrine
of reckl ess endangeri ng necessarily invol ves a serious risk
of physical injury to another person, but not necessarily an
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intent to use force agai nst other persons.”
| d. at 866. Thi s passage expl ai ns not only t he proper construction of
section 16(b), but also highlights the material difference in scope
between it and gui deline 4B1.2(a)(2). Accordingly, werefusetoread
section 16(b) as we do guideline 4B1. 2(a)(2), and hol d, consonant with

t he ordi nary neaning of the word “use,” that a crine of violence as
defined in 16(b) requires reckl essness as regards the substanti al
likelihoodthat the offender will intentionally enpl oy force agai nst the
person or property of another inorder to effectuate the conm ssion of
t he of f ense.

B.

Anot her aspect of section 16(b) that bears upon t he questi on of
whet her felony DW is acrine of violenceis the requirenent that the
physi cal force be applied “in the course of commtting the of fense”.
The neani ng of these words is exenplifiedinthis Court’s deci sion of
United States v. Vel azquez-Overa, 100 F. 3d 418 (5th Cr. 1996). 1In
Vel azquez-Overa, we held that the crinme of indecency with a child
i nvol vi ng sexual contact was a crine of violence as definedin 18 U S. C
16(b) because it was likely that the perpetrator would findit necessary
to use physical forceto “ensure the child s conpliance” and “perpetrate
the crine”. |Id. at 422. Vel azquez-Overa explicitly distinguished
gui deline 4B1.2(a)(2) on this basis.

“The definitionof ‘crinmeof violence inthe career of fender

provi sions differs sonewhat fromthat in18 U S.C. § 16. The

t ouchstone of ‘violence’ inthe career of fender provisions
istheriskthat physical injurywll result, rather thanthe
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risk that physical force may be used to carry out the
of fense.”

ld. at 421 n. 4. That section 16(b) refers only to that physical force
that nay be used to perpetrate the offense is in harnony with its
requi renent that the offender intentionally use the force agai nst the
person or property of another.

C.

W turn nowto the ultinmate question we are cal |l ed upon to deci de.
Whil e the victimof a drunk driver may sustain physical injury from
physi cal force being appliedto his body as aresult of collisionwth
t he drunk driver’s errant autonobile, it is clear that such force has
not been intentionally “used” agai nst the ot her person by the drunk
driver at all, muchlessinorder to perpetrate any crine, includingthe
crime of felony DW. The crine of Texas felony DW is conm tted when
t he defendant, after two prior DW convictions, begins operating a
vehicle whileintoxicated. Intentional force agai nst another’s person
or property is virtually never enployed to commt this offense.
Accordingly, we hold that felony DW is not a crinme of violence as
defined by 18 U.S.C. § 16(b).

In so holding, we are m ndful that one of our prior opinions
contains di ctumthat i s not i nconsistent with the governnent’s viewt hat
section 16(b) shoul d be construed, as guideline 4B1.2 is, to enbrace
crinmes of sinplerecklessness. InUnited States v. Gal van- Rodri guez,
169 F. 3d 217, 219 (5th Gr. 1999), this Court hel d that unaut hori zed use

of another’s notor vehicle, or joy riding, was a cri ne of vi ol ence as
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defined by section 16(b):

“Just as burglary of avehicleinvolves a substantial risk

t hat property m ght be danaged or destroyed i nt he comm ssi on

of the offense, the unauthorized use of a vehicle likew se

carries asubstantial riskthat the vehicle m ght be broken

into, ‘stripped,’” or vandalized, or that it m ght becone

i nvol ved i n an acci dent, resulting not only in damage tot he

vehi cl e and other property, but in personal injuries to

i nnocent victins as well.

It istruethat, as argued by Gal van, the unaut hori zed

use of a notor vehicle will not always result in physical

force to persons or property, as, for exanple, whenachild

takes thefamly car ‘joyriding wthout parental consent;

however, thereis astrong probability that the inexperienced

or untrustworthy driver who has no pri de of ownershipinthe

vehiclew Il beinvolvedinor will causeatraffic accident

or expose the car to stripping or vandalism” (footnote

omtted).
Gal van- Rodriguez did not requireustoresolvetheissue presentedin
t he present appeal. Qur resolutionthereof is conpletely conpatible
wi th the hol ding in Gal van- Rodri guez, as it cannot be doubtedthat there
isasubstantial riskthat physical forcew || be used agai nst a vehicle
inorder toobtainthe unaut hori zed accesstoit that i s necessary for
the comm ssion of the offense of joy riding.
1. The Apprendi |ssue

As the Apprendi issue was not rai sed bel ow, we reviewonly for
plainerror. As explainedbelow we are unabletofinderror inthis
respect, much less plain error.

Appel  ants recogni ze that the Suprene Court has held that the
enhanced penal ti es contai nedin section 1326(b) were nere sent enci ng
factors and not el enents of a separate of fense. See Al nendar ez-Torres

v. United States, 118 S.Ct. 1219, 1226 (1998). They point out that
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Justice Thomas, one of the five justices who joined in the Suprene
Court’s Al nendar ez- Torres opi ni on, may no | onger support its hol di ng.
See Apprendi, 120 S. . at 2379. But no matter how nmuch i n doubt the
continuingviability of Al mnendarez-Torres may be, that deci sionis not
overrul ed unless and until the United States Suprene Court saysit is.
State G| v. Kahn, 118 S. Ct. 275, 284 (1997). Until then, as conceded
by the defendants-appellants, we are bound by Al nendarez-Torres.
Therefore, we reject defendants-appellants’ argunent that Apprendi
prevents themfrombei ng sentenced to atermof inprisonnent of nore
than two years.
Concl usi on

We hol d that because intentional force against the person or
property of another is seldom if ever, enployedto conmt the of fense
of felony DW, such offense is not a crine of violence within the
meani ng of 18 U. S. C. 8§ 16(b). Accordi ngly, we VACATE t he def endant s-
appel l ants’ sentences and REMAND for resentencing.

VACATED and REMANDED
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