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TEXAS ADJUTANT GENERAL’ S DEPARTMENT;
DANI EL JAMES, 111, Brigadier Ceneral,
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Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas

Novenber 28, 2000
Before JOLLY, SM TH, and BARKSDALE, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Linda Meister is a civilian state enployee of the Texas
Adjutant Ceneral’s Ofice. She brought several Title VII clains
related to her work, but the district court dism ssed all of them
The district court concluded that her clains were “incident to
mlitary service” and held that they were non-justiciable under

Feres v. United States, 340 U. S. 135, 71 S.Ct. 153, 95 L.Ed. 152

(1950). We conclude, however, that Feres is inapplicable to

civilian jobs in the state mlitary departnents of Texas. |Instead



of applying Feres, the court shoul d have di sm ssed one of Meister’s
clains for failure to allege a prinma facie Title VIl violation and
evaluated the justiciability of the other two clains under M ndes
v. Seaman, 453 F.2d 197 (5th Cr. 1971). W therefore affirmthe
dism ssal of the first claimand reverse and remand for a M ndes
eval uati on of the other two.
I

Since 1985, Linda Meister has worked as a full-time civilian
state enpl oyee for the Texas Adjutant General’s Departnent of the
Texas National Guard. She also happens to have been a non-
comm ssioned officer in the Texas Air National Guard, where her
position was I nformati on Managenent Craftsman

Bet ween 1993 and the end of 1996, Meister’s civilian position
fell within the general category of Adm nistrative Technician. Her
specific title was “Assistant Schools Program Manager” for the
Texas Arny National Guard. Meister’s job was to assist the Schools
Program Manager, Sgt. Major 3 en Andrews, an active duty nenber of
the Texas Arny National Quard. The School s Program Manager has
various responsibilities, including scheduling and coordinating
attendance at U S. Arny training prograns by nenbers of the Texas
Army National Guard.

Mei ster has alleged that Andrews subjected her to a hostile

work environnent, although this is not the basis of her clains



her e. She filed a grievance concerning Andrews’s behavior in
Cct ober 1994, which |l ed to an i nvestigation. Four nonths after the
conpletion of that investigation, Andrews was transferred to
anot her depart nent.

Andrews’ s transfer vacated the position of Schools Program
Manager . This position, however, was designated as a “federal”
position. This designation requires that the position be filled
only by an active nenber of the mlitary service. Meister asked
that the position be redesignated as a “state” position, which
woul d have allowed her to hold the post as a civilian. Thi s
request was denied in early 1996, and an active-duty National Guard
menber was hired instead.

In Decenber 1996, Meister was transferred to Assistant
Personnel Manager in the Texas Air National Guard D vision.
Mei ster had not asked for the transfer and was unhappy about it.
The new position involved the managenent and coordi nati on of Texas
Air National Guard mlitary personnel. Mister’s duties in this
j ob were the sane as or simlar to her duties as a non-conm ssi oned
officer in the Texas Air National Guard. As with Meister’s job as
Assi st ant School s Program Manager, active mlitary service was not
a prerequisite.

One year after her transfer, in Decenber 1997, Mister filed

suit against the Texas Adjutant General’s Departnent and the



Adjutant Ceneral of the State of Texas, Brigadier General Daniel
Janes, I1Il, in his official capacity. Mei ster clained sexua
harassnment and discrimnation in violation of 42 U S. C § 2000e
(“Title VII") and the Texas Conmi ssion on Human Rights Act
(“TCHRA") . Specifically, she conplained of the denial of a
pronmotion to Schools Program Manager and of her transfer to the
position of Assistant MIlitary Personnel O ficer.

In February 1998, Meister applied for the position of State
Human Resources Manager, Program Adm nistrator |IV. This position
i nvol ved the nmanagenent and coordination of the state personne
functions of the Adjutant Ceneral’s Departnent. Active mlitary
service was not a requirenent, but Mister never received an
interview, and soneone else was hired for the job.

I n March 1998, the def endants answered Mei ster’s conpl aint and
moved to dismss the state |aw clains on the grounds of Eleventh
Amendnent imunity. The court granted this notion in June 1998.

I n Novenber 1998, Meister anended her conplaint, adding a
Title VII1 retaliation claim Meister alleged that she “was deni ed
pronotion, harassed, and laterally transferred” because she had
conplained of wunlawful discrimnation. This version of the
conplaint is the one that is relevant to this appeal, and it raises
clains wwth respect to the follow ng

(1) the defendants’ failure to pronote Meister to the School s
Program Manager position;



(2) Meister’s involuntary transfer to the position of
Assi stant Air Personnel Mnager; and

(3) the defendants’ failure to pronote Meister to State Human
Resour ce Manager.

The defendants filed two nbtions to disnmss. The first, which

was al so a notion for summary judgnent in the alternative, asserted

that the clains were not justiciable under Feres v. United States,
340 U.S. 135, 71 S.C. 153, 95 L.Ed. 152 (1950). In Feres, the
Suprene Court had held that mlitary servicenmen could not bring
cl ai ns agai nst the federal governnent under the Federal Tort O ains
Act. The second notion addressed the nerits. On August 2, 1999,
the two notions were referred to a magi strate judge. He issued his
report and reconmmendation on August 17 that the first notion to
di sm ss be granted, and that the summary j udgnent notion be deni ed.
In reaching this conclusion, the nagistrate judge considered
evi dence beyond the pleadings. The second notion, to dismss on
the merits, was not nentioned.

On August 27, 1999, Meister filed the foll owi ng two obj ections
to the magistrate judge’'s report: (1) that the report failed to
address the denial of pronotion to the State Human Resources
Director position; and (2) that the magistrate judge failed to

anal yze justiciability under Mndes v. Seaman, 453 F.2d 197 (5th

Gr. 1971).



After review ng the case de novo, the district court issued an

order on August 31, 1999, approving and accepting the magistrate
judge’s report and granting the defendants’ notion to dismss.
Mei ster then filed this appeal.

|1

A
W will review the dismssal in this case as a summry
j udgnent determ nation. Under Federal Rule of G vil Procedure

12(b), a district court nay treat a 12(b)(6) notion to dism ss as
a summary judgnent notion by considering material outside the
pl eadings. That is what the magi strate and district court judges

did here. W review a grant of summary judgnent de novo.

Threadqgill v. Prudential Securities Goup, Inc., 145 F. 3d 286, 292

(5th Gir. 1998).
B
We begin by observing that the plain |anguage of Title VII
allows civilian enployees of state National Guard units to bring

suit against their enployers.! The question in this case, however,

The Texas Adjutant Ceneral’s Departnent urges the court to
consider the close analogy between federal and state mlitary

departnents. It is true, of course, that the United States arned
forces are not generally subject to Title VII’s anti-discrimnation
provi sions, but we do not consider this relevant. First, the

United States arned forces are not covered by Title VII because the
United States is excluded from the statutory definition of
“enpl oyer.” See 42 U.S.C. 8 2000e(b). In this case, Meister is an
enpl oyee of a state agency, and Title VII's definition of



is not whether Title VII provides Mister a cause of action but
whet her the federal courts are permtted to reviewthe mlitary’s
decision and to grant relief in this case. The issue, in other
words, is sinply whether Meister’s clains are justiciable.
C
(1)

The first issue before us is whether the district court was
correct in analyzing justiciability under Feres. The nmmgistrate
judge’s report, which the district court adopted in full, asked
whet her the acts formng the basis of Mister’s conplaint were

“Incident to service in the mlitary.” See United States v.

Stanley, 483 U.S. 669, 681, 107 S.Ct. 3054, 3064, 97 L.Ed.2d 550
(1987) (quoting Feres, 340 U. S. at 146, 71 S.C. at 159). The
report first applied this test to Meister’s claimconcerning the
denial of pronotion to Schools Program Manager. The nmagi strate

judge recognized that this position has a “trenendous effect on

“enpl oyer” would apparently include state governnents. Id.
Second, even if we were to treat federal and state mlitary
departnents in the sane manner, we would note that Title VIl all ows
civilian enployees in federal mlitary departnents to bring suit
agai nst the governnent enployer. See Hodge v. Dalton, 107 F.3d
705, 708 (9th GCr. 1997)(8 2000e-16 applies to non-uniforned
enpl oyees). Although this provisionis not directly applicable in
the present case because the statutory definition of “mlitary
departnents” excludes the state National CGuards, see 5 U S C
8 102, the protection afforded to federal civilian enpl oyees may be
further indication that civilian enployees of National Guard units
are al so protected.




mlitary careers because it determnes mlitary occupational
specialties” and controlled training, thereby determ ning
pronmotability of individual soldiers. For these reasons, the
def endants’ “conmmand decision” to maintain this requirenent of
active mlitary service was one “integrally related to the
mlitary’s unique structure.” Thus, the matter of Mister’s
pronotion was not justiciable.

As for Meister’s involuntary transfer claim the nagistrate
judge found that Meister’s new position as Assistant Mlitary
Personnel O ficer “involve[d] managenent and coordination” of
mlitary activities. Moreover, Meister’s supervisor was an active
menber of the mlitary. Thus, the nagistrate judge concl uded that
Meister’s civilian position was “inextricably intertwined” withthe
National Guard’s mlitary m ssion and was therefore nonjustici abl e.

The magi strate judge did not specifically analyze Meister’s
third claim-retaliation in denying her an opportunity to conpete
for the State Human Resources Manager position. But, as the
district court pointed out, the nmagi strate judge concl uded that al
three of Meister’s clains relate to personnel decisions that are
“Inextricably intertwined” wwth the unique structure of the Texas

Nat i onal Quard. ?

2ln conducting its de novo review, the district court
considered the third claimin nore detail and concluded that the
position of Assistant MIlitary Personnel Oficer, “which exists



(2)

Before we can evaluate the district court’s analysis, we need
to determ ne the standard of review. The defendants contend that
Meister failed to object specifically to the magistrate judge’s
reliance on Feres. That would normally imt our reviewto one for

plain error. Douglass v. United Services Autonpbile Assoc., 79

F.3d 1415, 1428-29 (5th Gr. 1996)(en banc). But when the district
court has engaged in de novo review, we do not require these
specific objections to the nmgistrate judge’'s report as a

prerequisite to full review See Douglass, 79 F.3d at 1429. I n

the present case, the district court engaged in such a de novo

review. We therefore will not inpose this objection requirenent
here and will instead address this |legal issue de novo.
(3)

A first step in analyzing the applicability of Feres is to
review that case and its progeny. The holding in Feres itself is
actually quite narrow. In that case, three claimnts brought
negli gence suits against the United States arnmed forces on behal f
of deceased servicenen. The issue before the Court was whether

these suits could proceed under the Federal Tort Cains Act. The

solely to manage the state personnel functions of the Adjutant
Ceneral’s Departnent and which is a hybrid state/federal/mlitary
position is ‘integrally related to the mlitary’s unique
structure’” and is within the scope of Feres.



Court explained that the FTCA's inpact was limted--it nerely
wai ved imunity, putting the United States governnent in the sane
position as any other defendant. The FTCA had not created a new
cause of action. Thus, the governnent only faced liability “to the
sane extent as a private individual under |ike circunstances.”
Feres, 340 U.S. at 141, 71 S.Ct. at 157.

In anal yzi ng whether analogous liability would exist under
federal |aw? between private individuals, the Court focused on the
plaintiffs’ relationship to the defendant, not the nature of the
claimitself. In other words, the Court tried to find a private
pl aintiff-defendant rel ati onshi p anal ogous to the sol di er-superior
relationship. The Court did not, however, seek a federal anal ogue
to state negligence | aw.

Utimately, the Court concluded that there was no private
relationship simlar to that between sol di er and governnment. Thus,
the plaintiffs had failed to establish “liability of a ‘private
i ndi vidual’ even renotely anal ogous” to that being asserted by the
plaintiffs. [d., 340 U S. at 141, 71 S.C. at 157. As a result,

soldiers could not recover for injuries that “ar[ose] out of or

3Though the suits were state | aw negligence suits, the Court
concluded that federal I|aw applied to suits concerning the
rel ati onshi p between the governnent and its soldiers. Feres, 340
U S at 143-44, 71 S.Ct. at 158.

10



were in the course of activity incident to service.” 1d. 340 U S
at 146, 71 S.Ct. at 159.

Little was done with Feres until Chappell v. Wall ace, 462 U. S.

296, 103 S.Ct. 2362, 76 L.Ed.2d 586 (1983). By that tine, a new
cause of action had been fornulated by the courts--a Bivens suit
for violations of constitutional rights. Thus, the Court did not
need to consider available state | aw provisions and coul d i nstead
eval uate the defendant’s conduct for constitutional violations.
The plaintiffs were seeking redress for discrimnation in duty
assi gnnents and performance evaluations. But the Court rejected
their claimdespite the existence of Bivens:

The special nature of mlitary |ife, the need for

unhesitating and deci sive action by mlitary officers and

equal Iy di sci plined responses by enlisted personnel woul d

be undermned by a judicially created renmedy exposing

officers to personal liability at the hands of those they

are charged to conmmand.
Id., 462 U. S. at 304, 103 S.Ct. at 2367. The Court al so expl ai ned
that the Constitution granted Congress plenary authority to
regulate mlitary life, and that Congress had done so by setting up
a judicial systemseparate fromArticle Il courts. 1d., 462 U. S
at 302, 103 S. . at 2366-67. This suggested that the courts
| acked the constitutional foundation to enter this field in the
absence of Congressional inprimatur. Taking these factors into

consideration, the Court concluded that “enlisted mlitary

personnel may not maintain a suit to recover damages from a

11



superior officer for alleged constitutional violations.” 1d, 462
U S at 305 103 S.Ct. at 2368.
The Court extended this principleto non-constitutional clains

in United States v. Shearer, 473 U S. 52, 105 S. C. 3039, 87

L. Ed. 2d 38 (1985), where the plaintiff was the adm nistratrix of an
arny private who had been nurdered by another servicenman. The
private had been off-base and off-duty at the tinme. The plaintiff
asserted that the Arny had been negligent in failing to exert
control over the murderer. The Court rejected this claimas well,
citing Feres and Chappell, and noting that allowng the claimto
proceed woul d i nvol ve the courts in mlitary managenent, eval uating
“basi c choices about discipline, supervision, and control of a
servicenman.” 1d., 473 U. S. at 58, 105 S.C. at 3043.

In United States v. Stanley, 483 U S. 669, 107 S.C. 3054, 97

L. Ed. 2d 550 (1987), the Court reestablished the inportance of the
“Incident-to-service test,” first pronulgated in Feres. The
plaintiff was a former serviceman. During his tour of duty, the
mlitary had given himLSD as part of an experinent into the drug’'s
effects. He argued that the Feres principle against allow ng his
Bivens clains to proceed was limted to suits by a subordinate
agai nst a superior officer. Those would be the only cases where
judicial involvenent wouldinterferewithmlitary discipline. But

the Court was concerned that if this were the test, judicia

12



inquiry intothe extent that particul ar decisions involved mlitary
discipline would interject the judiciary into the very role it was
trying to avoid--mlitary managenent. The Court therefore rejected
all clains that “arise out of or are in the course of activity
incident to [mlitary] service.” [1d., 483 U S at 684, 107 S. C
at 3064. Its reason for choosing this sinple test was that it
“provides alinethat is relatively clear and that can be di scerned
Wth |less extensive inquiry into mlitary matters.” |d., 483 U S
at 683, 107 S.Ct. 3063.

Al t hough several circuits, including ours, have applied Feres
to cases involving plaintiffs who were not nenbers of the federa
armed services, these extensions of the doctrine have been

extrenely limted. In Cawford v. Texas Arny National Guard, 794

F.2d 1034, 1036 (5th Cr. 1986), we applied Feres to 88 1983 and
1985 cl ai s brought by nenbers of the Texas National Guard. Doing
ot herwi se woul d have involved the courts in mlitary nmanagenent.

See also, Jorden v. National Guard Bureau, 799 F.2d 99, 106 (3d

Cir. 1986)(claimby state national guard nenber non-justiciable);

Brown v. United States, 739 F. 2d 362, 366-67 (8th G r. 1984)(sane);

Martelon v. Tenple, 747 F.2d 1348, 1350-51 (10th Cir. 1984)(sane).

Simlarly, sone circuits have extended the Feres non-
justiciability doctrine to Title VIl and other clains brought by

civilian National Guard Techni ci ans. Mer v. Omens, 57 F.3d 747,

13



750 (9th Gr. 1995); Wight v. Park, 5 F.3d 586, 589 (1st Cr.

1993); Wod v. United States, 968 F.2d 738, 739 (8th Cr. 1992).

The National Guard Technician Act created this special type of
position with the mlitary, allowing civilians to serve mlitary
functions, but requiring those civilians to be nenbers of the
Nat i onal Guard. 32 U.S.C § 709(hb). Thus, the special hybrid
civilian-mlitary nature of these technicians warrant ed application

of Feres. Mer, 57 F.3d at 750; Wight, 5 F.3d at 589; Wod, 968

F.2d at 739.
(4)
The | esson we draw fromthese cases is this: Applicability of

Feres’s incident-to-service test depends upon the relationship

between the plaintiff and the governnent. The Court nade that
clear in Feres, and subsequent deci sions, especially Chappell, have

explained why this relationship is critical--courts should not
interferewth mlitary discipline and managenent. These are areas
where we have little conpetence or authority to proceed. The
circuits that have extended Feres’s incident-to-service test beyond
clains brought by plaintiffs in the federal armed services have
done so in limted and analogous circunstances. Mlitary
discipline is equally inportant in the state national guards. The

sane is also true with respect to the unique role of national guard

14



technicians. W are aware of no deci sions, however, extending the
test beyond these limted circunstances.

In the present case, Mister’s jobs as Assistant Schools
Program Manager and Assistant Personnel Mnager were civilian
assi gnnents. She was not subject to mlitary discipline or the
mlitary hierarchy. She could quit whenever she wanted. The fact
t hat she happened to work for the Adjutant CGeneral’s office did not
render those roles the sane as roles in the mlitary services.*
For that reason, we conclude that the district court’s rejection of
Meister’s clains based upon the incident-to-service test was

erroneous.

“The fact that WMeister happened to be a non-conm ssioned
officer in the Texas Ar National Guard is coincidental and
irrelevant to the issues before us. She was not required to be in
the National Guard to hold either the Assistant Schools Program
Manager job or the Assistant Personnel Manager job. And she is
suing based on her experiences in those civilian jobs, not as a
menber of the National CGuard.

15



D
Qur conclusion that Feres is i napplicabl e does not necessarily
mean that Meister’s clains may proceed. First, it is well-settled
that we will not reverse a judgnent of the district court if it can

be affirmed on any legally sufficient ground, even one not relied

upon by the district court. United States v. Real Property Located

at 14301 Gateway Blvd. West., El Paso County, Texas, 123 F.3d 312,

313 (5th Gr. 1997). Second, Meister’s clains may still be non-
justiciableunder other judicially-created doctrines besi des Feres.
We turn now to Meister’s clains.

(1)

W begin with Mister’s first claim that the defendants
inproperly failed to pronote her to the Schools Program Manager
posi tion.

This claim fails because Meister has failed to establish a
prima facie case of discrimnation. One of the elenents of a prim
facie case that a plaintiff nust establish is that he or she was

qualified for the position sought. Haynes v. Pennzoil Co., 207

F.3d 296, 300-01 (5th Cr. 2000). But Meister does not contest
that the Schools Program Mnager position was designated a
“federal” position, and that this designation neant that active
mlitary service was a prerequisite for the job. Nor does Mister

contest that she was not an active nenber of the service. The

16



defendants had no obligation to alter the qualifications on her
behal f. Thus, her first claimfails.
(2)

Wth respect to her other two clains, Mister nust contend
w th anot her judicial abstention doctrine, this one fromM ndes v.
Seaman, 453 F.2d 197 (5th Cr. 1971). These cl ains chall enge
Meister’s involuntary transfer to Assistant Air Personnel Mnager
and the rejection of her application to the position of State Human
Resour ce Manager.

In M ndes, the plaintiff had been noved fromactive to reserve
status based on alleged errors in a performance report. W
explained that civilian courts nust hesitate in review ng “i nternal
mlitary affairs” like this one. Id. at 201. W therefore
formulated a test to determne whether such issues would be
justiciable in a particular case. As a threshold matter, the court
must determ ne that the followwing tw prerequisites to
justiciability are net:

(1) The plaintiff has all eged a deprivation of constitutional
rights or that the mlitary violated statutes or its own
regul ati ons; and

(2) Exhaustion of intra-service neasures.

M ndes, 453 F.2d at 201. If both criteria are net, then we weigh

four factors in considering whether the issue is justiciable:

17



(1) The nature and strength of the plaintiff’s chall enge.
Constitutional clains are normally nore inportant than
those with a statutory or regul atory base;

(2) The potential injury to the plaintiff if review is
ref used;

(3) The type and degree of anticipated interference with the
mlitary function; and

(4) The extent to which the exercise of mlitary expertise or
di scretion is involved.

Id. at 201-02.
(3)

There are two threshold i ssues we nust address before we can
consider the application of Mndes to Mister’'s two renaining
clains. First, we nust determ ne whether M ndes ever applies to
clains by a civilian plaintiff. Second, we nust consi der whether
M ndes is still viable in the face of supervening precedent.

(a)

Exi sting case | aw provides no clear answer to whether M ndes
applies to clains by non-mlitary personnel. Two district courts
have utilized a M ndes analysis in this situation, though they did
so without discussing the plaintiff’s non-mlitary status. Ml one

v. United States, 61 F.Supp.2d 1372, 1381-82 (S.D. Ga. 1999);

Prof essional Helicopter Pilots Assoc. v. Carlucci, 731 F. Supp. 440,

446-48 (M D. Ala. 1990). The only other decisions on this point
cone fromthe Ninth Grcuit, and they contradict each other. In

Khal sa v. Wi nberger, 779 F.2d 1393 (9th Cr. 1985), adhered to,

18



787 F.2d 1288 (9th Cir. 1985), the plaintiff was a nenber of the
Si kh religion who brought an action against the arny for refusing
to process his enlistnment application because he could not conply
Wi th arny appearance regul ations. Though the plaintiff in that
case was a civilian, the NNnth Crcuit held that the issue stil
involved “internal mlitary decisions” and therefore required
anal ysis under M ndes to determne justiciability:

[I]f regul ati ons governing sol diers’ appearance are not

“Iinternal,” then no Arny regulations are internal.

Al nost any regul ati on may cause a particularly sensitive

civilian to decide that he or she could not take the

statutory enlistnent oath to follow all orders.

ld. at 1397. But in Bledsoe v. Webb, 839 F.2d 1357, 1360 (9th G r

1988), that sanme circuit held that M ndes did not apply to a claim
by a female civilian asserting that the Navy violated Title VIl by
denyi ng her access to a naval vessel based on her sex.

W find the Khalsa analysis nore convincing. Whet her the

plaintiff is acivilian or a servi ceman does not affect whether the

issue we are reviewing qualifies as an “internal mlitary
deci sion.” Sone decisions, by their nature, are inherently
mlitary, regardless of who the plaintiff is. Thus, we wll not

forestall the application of M ndes sinply because Meister i s suing

as a civilian.

(b)

19



There is also sone confusion as to Mndes’'s continued

viability. In Wight v. Park, 5 F.3d 586, 590-91 (1st C r. 1993),

the First Crcuit interpreted the breadth of therulein Stanley to
preenpt M ndes. Oher circuits have continued to apply the M ndes

doctrine, however. See, e.qg., Querra v. Scruggs, 942 F.2d 270, 275

(4th Gr. 1991); Watkins v. United States Arny, 875 F.2d 699, 705
(9th GCr. 1989)(en banc). The Tenth Circuit relied on Mndes in

Li ndenau v. Al exander, 663 F.2d 68 (10th G r. 1981), and a recent

unpubl i shed decision fromthat circuit suggests that the doctrine

still has force there. See Robertson v. United States, 1998 W

223159 at **2-3 (10th Cr. 1998). See also Saumyv. Wdnall, 912

F. Supp. 1384, 1396 (D. Col. 1996) (applying Mndes). 1In 1993, the
Seventh Circuit denpnstrated its belief that M ndes had survived

Stanley by rejecting Mndes on other grounds. See Knutson v.

Wsconsin Air National Guard, 995 F.2d 765, 768 (7th Cr. 1993).°

Qur own circuit has not discussed Mndes since NeSnmith v.

Fulton, 615 F.2d 196, 201 (5th Cr. 1980), which has led two
district courts within the circuit to opine on its continued

viability. In Udell v. Adjutant General’s Dept. of Texas, 878

F. Supp. 991, 994 (S.D. Tex. 1995), the court concluded that we had

The Seventh Circuit panel held that Mndes “erroneously
‘“intertwine[d] the concept of justiciability with the standards to
be applied to the nerits of the case.’”” Knutson, 995 F.2d at 768
(citation omtted).

20



abandoned M ndes in favor of Chappell in Crawford v. Texas Arnmy

National Guard, 794 F.2d 1034 (5th Gr. 1986). And in Hassenfratz

v. Garner, 911 F. Supp. 235, 237 (S.D. Mss. 1995), a M ssi ssi ppi
district court agreed with the First Crcuit’s conclusion that
Stanl ey preenpted M ndes.

We disagree with both district courts. First, Cawford did
not overturn M ndes. The question in that case was whether
Chappel | barred the National Guardsnmen’s 88 1983 and 1985 cl ai ns.
We concluded that the case did. But we noted that the First
Circuit, which had interpreted Chappell nore narrowmy, had relied
on M ndes. W did not express any disapproval wth this
concl usi on, whi ch suggests that the Crawford panel believed M ndes
still had sonme force.

Second, we do not believe that Stanley entirely preenpted
M ndes. It is true that Stanley blocks clains brought by
servicenen incident to their mlitary service, which therefore
preenpts M ndes with respect to such clains. But clains still fall
wthin Mndes that Stanley does not enconpass--those involving
“Iinternal mlitary decisions” that are not “incident to [a
serviceman’s] mlitary service.” The question before us,
t herefore, i s whether Meister’s second two cl ai ns concern “internal
mlitary decisions.”

(4)
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The record before us was not devel oped wth an eye to M ndes.
We are therefore unable to determ ne whether transferring Meister
and hiring soneone else for the State Human Resource Manager
position were “internal mlitary decisions.” This necessitates a
remand. |If the district court determ nes that the decisions were
of this type, then the court should evaluate the justiciability of
these two clains under Mndes. W ultimately leave this
determ nation to the district court.

All we hold today is that there may be sone civilian positions
that are so intertwined with the operation of the mlitary that
courts lack the conpetence to evaluate hiring and firing. Such
decisions may be “internal to the mlitary,” and a M ndes anal ysi s
is required before proceeding further.

1]
For the reasons stated herein, the district court judgnent is

AFFI RVED in part, REVERSED and REMANDED
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