IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50918

UNI TED STATES OF ANMERI CA,
Pl ai ntiff-Appellee,
Ver sus
JUAN MANUEL LOPEZ- VASQUEZ, al so known as
Carl os Gonzal ez- Gonzal ez,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

Sept enber 15, 2000
ON PETI TI ON FOR REHEARI NG
(Qpi ni on August 16, 2000, 5'" Cir., 2000, @ F.3d_ )

Bef ore GARWOOD, DeMOSS, and PARKER, Circuit Judges.
GARWOOD, Circuit Judge:

| TISORDEREDt hat the petitionfor rehearingis overrul ed andthe
opi ni on previ ously i ssued herei n August 16, 2000iswthdrawn inits
entirety and the followng is substituted therefore.

Def endant - appel | ant Juan Manuel Lopez-Vasquez (Lopez-Vasquez)
appeal s his conviction of one count of illegally entering the United
States, after having been previously excluded, deported or renoved

therefrom w thout havi ng obtai ned the Attorney General’s consent, in



violation of 8 U S.C. 8§ 1326. He chal | enges the deni al of his notion
to dismss theindictnent or to suppress the evidence of his previous
renmoval fromthe United States. Concluding that the district court

properly deni ed Lopez-Vasquez’'s notion, we affirm

Facts and Proceedi ngs Bel ow

On June 6, 1998, Lopez-Vasquez attenpted to cross the border from
Mexicointothe United States at the Paso del Norte Port of Entry in El
Paso, Texas, by declaring hinself tobe aUnited States citizen. Wen
he was unable to supply proof of United States citizenship, Lopez-
Vasquez was referred to a secondary inspection area for further
interview. There, Lopez-Vasquez admtted to the Inmmgration and
Naturalization Service (INS) inspectors that he was not a United
States citizen, but rather, a Mexican citizen. The INS inspectors
determ ned Lopez-Vasquez to be ineligible for adm ssion into the

United States and, pursuant to 8 U.S.C. 8§ 1225(b)(1)(A)(i)? placed

! Because t he renoval proceedi ngs agai nst Lopez- Vasquez comenced
i nJune 1998, the permanent provisions of thelllegal I nmgration and
Ref ormand | nm grant Responsi bility Act of 1996 (11 RIRA) werein effect,
including IIRIRA 8 302(b)(1)(A)(i), now codified at 8 U S.C. 8
1225(b) (1) (A) (i). See Lopez-Elias v. Reno, 209 F. 3d 788, 790 n. 1 (5th
Cr. 2000) (stating that proceedi ngs conmenced after April 1, 1997 are
governed by | | RIRA" s per manent provi sions). Under 8§ 1225(b) (1) (A) (i),
if an I NSinspector determ nes during secondary i nspectionthat an alien
who is seeking entry into the United States at a port of entry is
i nadm ssi bl e because t he al i en has nmade a fal se cl ai mof United St ates
citizenship, see 8 U S.C. 8§ 1182(a)(6)(C(ii), the inspector “shall
order the alienrenoved fromthe United States wi thout further hearing
or reviewunless thealienindicates either anintentionto apply for
asylumunder [8 U S.C.] 8 1158 . . . or a fear of prosecution.” 8
US C 8§81225(b)(1)(A)(i). During his secondary i nspection, Lopez-
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himin “expedited renoval proceedings” and ordered him renoved?
fromthe United States that day. Accordingly, Lopez-Vasquez was
never admtted into the United States. Bef ore Lopez-Vasquez’'s
departure from the secondary inspection area, the INS inspectors
provided himwith a formstating that: (1) he was ineligible for
adm ssion to the United States because he had nade a fal se cl ai mof
United States citizenship; (2) he was prohibited fromthereafter
entering or attenpting to enter the United States for a period of
five years wthout first obtaining the consent of the Attorney
Ceneral to reapply for admssion; and (3) 8 U S.C. § 1326 nakes it

a crinme puni shable by a fine and/or inprisonnent for a period of up

Vasquez decl ared i n a sworn statenent that he had no fear of returning
to Mexi co and di d not seek asyl um(nor since then has he ever cl ai ned
that this declaration was not correct).

2 Before I |RIRA s enactnent in 1996, individual s such as Lopez-
Vasquez who were ineligible for adm ssionintothe United States and
were never admtted into the United States were referred to as
“excl udabl e,” whil e al i ens who had gai ned adm ssi on, but | ater becane
subject to expulsion fromthe United States, were referred to as
“deportable.” See 8 U.S.C. 88 1182, 1251 (1994); see al so Landon v.
Pl asencia, 103 S. Ct. 321, 325 (1982) (“The deportation hearingisthe
usual nmeans of proceedi ng agai nst an alien already physically in the
United States, and the exclusion hearing is the usual neans of
proceeding against an alien outside the United States seeking
adm ssion.”). Excludable aliens are nowreferredto as “i nadm ssible.”
See 8 U. S.C. § 1182. As many of the cases we discussinresolvingthis
appeal were deci ded before 1996, we wi || usetheterns “i nadm ssi bl e”
and “excl udabl e” i nterchangeably. Inaddition, thell R RAhas “*d[ one]
away Wit h t he previ ous | egal distinction anong deportation, renoval, and
excl usi on proceedings.’” United States v. Pena- Renovato, 168 F. 3d 163,
164 (5th Gr. 1999) (quoting United States v. Pantin, 155 F. 3d 91, 92
(2d Cir. 1998), cert. denied, 119 S.Ct. 835 (1999)); see || RIRA § 304
(codified at 8 U S.C. 88 1229-1229c). Now, the term “renoval
proceedi ngs” refers to proceedi ngs appl i cabl e to bot h i nadm ssi bl e and
deportable aliens. See 8 U S.C. § 1229a(e)(2).
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to twenty years for himto thereafter enter, attenpt to enter, or
be found in the United States w thout such consent.

On Decenber 13, 1998, Lopez-Vasquez was found in El Paso,
Texas by United States Border Patrol agents. The agents arrested
Lopez- Vasquez when he coul d not provide docunentation authori zi ng
himto be present in the United States. It was |ater discovered
that Lopez-Vasquez had previously been ordered renoved from the
United States and had not received the Attorney General’ s consent
to re-apply for admssion into the United States, and he was
indicted for illegally entering the United States, in violation of
8 US C § 1326. Before trial, Lopez-Vasquez noved to dism ss the
i ndi ctment or to suppress evidence of his June 1998 excl usion and
renoval , based on his assertion that, because the procedures used
to renove hi mviol at ed due process and were not subject to judicial
review, his June 1998 renoval order nmay not be used as evidence
against himin his crimnal prosecution for illegal entry. I n
addi tion, Lopez-Vasquez contended that if he had been afforded due
process, he could have avoi ded renoval because he woul d have been
informed that he could have applied for voluntary departure under

8 U.S.C. 8§ 1229c® or withdrawn his application for adm ssi on under

3 8 U.S.C 8§ 1229c(a) states as foll ows:

“The Attorney General may permt an alienvoluntarily
todepart the United States at the alien’s own expense under
this subsection, in lieu of being subject to proceedi ngs
under section 1229a of thistitle or prior tothe conpletion
of such proceedings, if the alien is not deportabl e under
section 1227(a)(2)(A) (iii) or section 1227(a)(4)(B) of this
title.”



8 U S.C. § 1225(a)(4)* Lopez-Vasquez, however, has never clained
that the INS erred in finding himinadm ssible for having fal sely
clainmed to be a United States citizen in attenpting to enter the
United States on June 6, 1998.

The district court deni ed Lopez-Vasquez’ s notion to dism ss or
to suppress, noting that in order to successfully chall enge the use
of his June 1998 renoval order in his section 1326 illegal entry
prosecution, Lopez-Vasquez nust establish both that his renoval was
not subject to judicial review and that it was fundanentally
unfair in a manner that caused him prejudice. In denying Lopez-
Vasquez’s notion, the district court focused on Lopez-Vasquez's
failure to prove prejudice. Wth regard to Lopez-Vasquez's claim
that he could have applied for voluntary departure, the district
court found no prejudice because the Governnent had established
that Lopez-Vasquez would not have been allowed to depart
voluntarily because he had previously been granted a voluntary
departure on March 29, 1997. See 8 U.S.C. § 1229c(c)®. As to
Lopez-Vasquez'’s assertion that he could have wthdrawn his

application for adm ssion, thereby avoiding renoval, the district

4 8 U S C 8§ 1225(a)(4) provides that “[a]ln alien applying for
adm ssion nmay, in the discretion of the Attorney General and at any
time, bepermttedtowthdrawthe application for adm ssi on and depart
imedi ately fromthe United States.”

> 8U S.C 8§1229c(c) states that “[t]he Attorney General shall
not permt an alien to depart voluntarily under this section if the
alien was previously permtted to so depart after having been found
i nadm ssi bl e under section 1182(a)(6)(A) of this title.”
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court likewise held there was no prejudice, finding that this
relief was purely discretionary and that, under applicable INS
policies, Lopez-Vasquez would not have been granted such relief
because he had previously been convicted of a crimna
of fense—unaut hori zed wuse of a vehicle®. Based on these
conclusions, the district court determned that because Lopez-
Vasquez could not establish any prejudice that resulted fromthe
procedures used to renove him he could not show that his renova
was fundanentally unfair. Therefore, the district court ruled that
Lopez-Vasquez’ s June 1998 renoval order could serve as an el enent
of his prosecution for illegal entry under 8 U S.C. § 1326.
Lopez-Vasquez then noved for reconsideration of the denial of
his notion, asserting that the case law did not require himto
prove that he probably suffered prejudice, instead claimng only a
show ng of the possibility prejudice was necessary. He also
contended that in June 1998 he was entitled to a future visa based

on his having an imedi ate relative, his father, who was a | awf ul

6 On Novenber 6, 1997, Lopez-Vasquez pl eaded guilty in Texas state
court tothe of fense of unaut hori zed use of a vehicl e and was sent enced
totwo years’ community supervision. Texas | awdescri bes unauthorized
use a vehicle as foll ows:

“(a) Apersoncommts anoffenseif heintentionally or
know ngly operates another’s boat, airplane, or notor-
propel | ed vehi cl e wi t hout the effecti ve consent of the owner.

(b) An offense under this section is a state jail
felony.” Texas PENaL Cooe § 31. 07
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permanent resident of the United States’, and therefore woul d not
have been renoved if the renoval procedures were not so lacking in
procedural fairness. Moreover, he nmintained that his prior
conviction for unauthorized use of a vehicle was not an aggravated
felony or a crinme of violence and thus did not disqualify himfrom
either withdrawing his application for adm ssion or receiving
relief based on his entitlenment to a visa. In response, the
Gover nnment cont ended that Lopez-Vasquez was not eligible for a visa
and, even if he had obtained one, his status as an aggravated
felon, based on his conviction of unauthorized use of a vehicl €8,
woul d have precluded his entry under it. The district court

carried Lopez-Vasquez’'s notion for reconsideration to trial.

" Curiously, in his June 6, 1998 sworn statenent to an INS
I nspect or, Lopez-Vasquez decl ared t hat neither of his parents had ever
legallyimmgratedtothe United States. Nor di d Lopez-Vasquez i nform
the INSinspector that he was entitled to a visa or had a pendi ng vi sa
appl i cation.

8 After the district court deni ed Lopez-Vasquez’'s due process
nmoti on, the presentence report concl uded t hat Lopez-Vasquez’s prior
convi ction was a fel ony, but not an aggravated fel ony, and the di strict
court adopted the report’s recommendati on. Al though decidingthisissue
i s unnecessary for our resolution of this case, it islikely that the
presentence report’s characteri zati on of Lopez-Vasquez’ s status was
correct. This Court has held that “the unaut hori zed use of [a] notor
vehicle. . . qualifies as a crine of violence under 18 U.S.C. § 16.”
United States v. Gl van-Rodri guez, 169 F. 3d 217, 220 (5th Gr. 1999)
(per curiam). Acrinme of violence qualifies as an aggravated fel ony for
pur poses of sentencing under U . S.S.G 8§ 2L1.2if the crine was puni shed
by inposition of a sentence of inprisonnent of at |east one year.
Probati onary sent ences do not qualify as an i nposition of a sentence of
i npri sonnment under the requirenents of 8§ 2L1.2, see United States v.
Herrera- Sol or zano, 114 F. 3d 48, 50 (5th G r. 1997), although sentences
that are i nposed and t hen suspended or deferred may so qualify. See
Gal van- Rodri guez, 169 F.3d at 218-19.
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Lopez- Vasquez waived his right to a jury trial and stipul ated
to the following facts: (1) he was an alien; (2) he was renoved
fromthe United States in an INS adm ni strative proceedi ng on June
6, 1998; (3) he was found in the United States on or about Decenber
13, 1998; and (4) he had not received the Attorney GCeneral’s
consent to reapply for adm ssion into the United States since his
June 1998 renoval and prior to his having been found in the United
States on or about Decenber 13, 1998. After a bench trial, the
district court deni ed Lopez-Vasquez’ s notion for reconsi deration of
his notion to dismss and/or to suppress and found himguilty of
the offense of illegal entry contrary to section 1326. The
district court sentenced Lopez-Vasquez to ten nonths’ inprisonnent
and two years’ non-reporting supervised rel ease. Lopez- Vasquez
tinmely appealed to this Court.

Di scussi on

Lopez- Vasquez contends that the district court erredin denying his
motion to dismss or to suppress. Lopez-Vasquez asserts that the
renmoval procedures did not provide for judicial reviewof hisrenoval
and, infact, 8 U S.C 8§ 1225(b)(1)(D)°strips thedistrict court and

this Court of jurisdictionto consider whether his renoval viol at ed due

°® 8 U.S.C 8§ 1225(b)(1)(D) provides:

“I'n any acti on brought agai nst an al i en under section
1325(a) of this title or section 1326 of this title, the
court shall not have jurisdictionto hear any cl ai mattacki ng
the validity of an order of renoval entered under
subparagraph (A (i) or (B)(iii).”
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process and caused him prejudice. Lopez-Vasquez argues that this
conpl ete | ack of judicial review includingany to determ ne whet her
t here was prejudi ce, makes it unconstitutional to permt his June 1998
renoval to be used as an el enent of his instant convictionfor violating

8 u . S . C . 8§ 1 3 2 6 0

08 U S C § 1326 states:
“(a) Subject to subsection (b) of this section, any
al i en who-
(1) has been deni ed adm ssi on, excl uded, deported,
or renoved or has departed the United States whil e an
order of exclusion, deportation, or renoval is
out st andi ng, and thereafter
(2) enters, attenpts to enter, or is at any tine
found in, the United States, unless (A) prior to his
reenbar kation at a pl ace outside the United States or
hi s application for adm ssion fromforeign conti guous
territory, the Attorney CGeneral has expressly consented
tosuch alien’ s reapplying for adm ssion; or (B) with
respect to an alien previously deni ed adm ssi on and
renoved, unl ess such alien shall establish that he was
not requiredto obtain such advance consent under this
chapter or any prior Act,
shal | be fined under Title 18, or inprisoned not nore than
2 years, or both.

(b) Notwi thstandi ng subsection (a) of this section, in
the case of any alien described in such subsection-

(1) whose renoval was subsequent to a convi ction
for conm ssi on of three or nore m sdeneanors i nvol vi ng
drugs, crinmes agai nst the person, or both, or afelony
(ot her than an aggravated fel ony), such alien shall be
fined under Title 18, inprisoned not nore than 10
years, or both;

(2) whose renoval was subsequent to a conviction
for comm ssion of an aggravated felony, such alien
shal | be fined under such Title, inprisoned not nore
than 20 years, or both;

(3) who has been excl uded fromthe United States
pursuant to section 1225(c) of thistitle because the
al i en was excl udabl e under section 1182(a)(3)(B) of
this title or who has been renoved fromthe United
St ates pursuant to the provisions of subchapter V of
this chapter, and who thereafter, wthout the
perm ssion of the Attorney CGeneral, enters the United

9



W% revi ew Lopez-Vasquez’ s constitutional chall enge de novo.

States v. Sierra-Hernandez, 192 F. 3d 501, 503 (5th Gr. 1999), cert.

denied, 120 S.C. 1213 (2000).%

court’ s deni al

States, or attenpts to do so, shall be fined under

Title 18 and i npri soned for a peri od of 10 years, which

sentence shall not run concurrently with any other

sentence[;] or

(4) who was renoved from the United States
pursuant to section 1231(a)(4)(B) of this title who
thereafter, wi thout the perm ssion of the Attorney
Ceneral, enters, attenptstoenter, or is at any tine
found in, the United States (unless the Attorney
Ceneral has expressly consented to such alien’s
reentry) shall be finedunder Title 18, i nprisoned for
not nore than 10 years, or both.

For the purposes of this subsection, the term‘renoval’
i ncl udes any agreenent in which an alien stipulates to
renoval during (or not during) acrimnal trial under either
Federal or State | aw.

(c) Any alien deported pursuant to section 1252(h)(2)
of thistitle who enters, attenpts to enter, or is at any
time foundin, the United States (unless the Attorney CGeneral
has expressly consented to such alien’s reentry) shall be
incarcerated for the remminder of the sentence of
i npri sonment whi ch was pending at the ti ne of deportation
wi t hout any reduction for parol e or supervi sed rel ease. Such
alien shall be subject to such other penaltiesrelatingto
the reentry of deported ali ens as nay be avai |l abl e under this
section or any other provision of |aw

(d) I'n acrimnal proceeding under this section, an
al i en may not challenge the validity of the deportation order
described in subsection (a)(1) or subsection (b) of this
section unless the alien denonstrates that-—

(1) the alien exhausted any adm nistrative
remedi es that may have been avail abl e to seek relief
agai nst the order;

(2) the deportation proceedi ngs at whi ch t he order
was issued inproperly deprived the alien of the
opportunity for judicial reviews and

(3) the entry of the order was fundanentally
unfair.”

See Uni t ed

11 The Governnent contends that we should reviewthe district

10
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Lopez- Vasquez principally relies onthe Suprene Court’s deci sion
inUnited States v. Mendoza-Lopez, 107 S.Ct. 2148 (1987). In Mendoza-
Lopez, the Court consi dered the use of prior deportationordersinthe
crimnal prosecutionof twoaliensfor illegal reentry, inviolation of
8 US C 8§1326. Seeid. at 2150-51. Before the district court, the
def endant s noved to di sm ss t he i ndi ct nent agai nst themon the basis
that their prior deportation hearing!? was rendered fundanental |y unfair
by theimm grationjudge’ s inadequately informngthemof their right
t o counsel at the hearing and accepti ng t hei r unknowi ng wai vers of their
right to apply for suspension of deportation. See id. at 2151. The
district court agreed and di sm ssed the i ndi ctments, concl udi ng that the
defendants’ |ack of understanding of their rights to apply for
suspensi on of deportation or their rights to appeal their deportation

orders rendered their prior deportation proceedi ng fundanental Iy unfair.

only, because Lopez-Vasquez di d not rai se the contenti on he nowurges
in the court below Despite conceding that he did not cite to the
district court the statute, 8 U S. C. § 1225(b) (1) (D), Lopez-Vasquez now
clainsthat it strippedthedistrict court of jurisdictiontoreviewhis
renoval and that our considerationof thisissueisnot limtedtoplain
error. Determning the appropriate standard of review is further
conplicated by the fact that Lopez-Vasquez’ s argunent inplicates the
jurisdiction of the federal courts—anissuethat “cannot be wai ved and
can be raised at any tine.” Barnes v. Levitt, 118 F.3d 404, 410 (5th
Cr. 1997); see Ruhrgas AGv. Marathon G| Co., 119 S.C. 1563, 1570
(1999) (“[S]ubject-matter delineations nust be policed by the courts on
their owmninitiative even at the highest | evel.”). Because we concl ude
that the district court’s deni al of Lopez-Vasquez’ s notion was correct
under either standard of review, we declineto choose between them W
therefore assune, w thout deciding, that Lopez-Vasquez adequately
preserved this ground of error for appellate review

12 The two defendants, along with el even ot her persons, were
deported in the sane proceedi ng.
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Seeid. at 2152. The Court of Appeal s affirned, determning first that
a def endant prosecut ed under section 1326 could coll aterally attack a
prior deportation order and second t hat t hese def endants’ deportation
heari ngs were fundanental |y unfair and, thus, the resulting deportation
orders could not formthe basis of the section 1326 charges agai nst
them See id.

The Gover nnent sought revi ewby t he Suprene Court, arguing that a
collateral attack of an underlying deportation order was neither
authorized in a section 1326 prosecution nor required under the
Constitution for the order to serve as an el enent of a section 1326
prosecution and conviction for illegal reentry. In doing so, the
Governnent did not challenge the I ower courts’ findings “that the
deportation proceedinginth[e] case was fundanental | y unfair and t hat
t he deportation order was therefore unlawful.” [Id. at 2153 n. 8; see
alsoid. at 2156 (“The United States has asked this Court to assune t hat
[ def endants’] deportation hearing was fundanentally wunfair in
consi deri ng whet her col l ateral attack onthe hearing may be permtted.
W consequent |y accept the | egal concl usi ons of the court bel owthat the
deportation hearing viol ated due process.”) (internal citationomtted).
Wth regard to the Governnent’s contention that section 1326 di d not
itself authorize the underlying deportation order and proceedi ngto be
collaterally attacked i n a section 1326 prosecution, the Court agreed.
See id. at 2154 (“Congress did not intend the validity of the

deportation order to be contestable in a 8§ 1326 prosecution. . ..").
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However, the Court al so concluded that, in the absence of effective
judicial review, the deportation proceedi ng and order, whi ch suffered
fromfundanental unfairness, “my not be used to support a cri m nal
conviction.” 1d. at 2157. Accordingly, the Court affirnmed the
di sm ssal of the indictnments.

This Court, interpreting Mendoza-Lopez, has fornul ated three
di stinct but rel ated requirenents that nust be net by an ali en wi shi ng
to chall enge the use of a prior deportation order, or inthis case a
renoval order, inaprosecutionfor illegal entry under 8 U.S. C. § 1326:
the ali en nmust establishthat (1) the prior hearing was “fundanentally
unfair”; (2) the hearing effectively elimnatedtheright of the alien
to chal | enge t he heari ng by neans of judicial reviewof the order; and
(3) the procedural deficiencies causedthe alien actual prejudice. See
United States v. Benitez-Villafuerte, 186 F. 3d 651, 658 (5th G r. 1999);
United States v. Asibor, 109 F. 3d 1023, 1038 (5th G r. 1997); United
States v. Estada-Trochez, 66 F.3d 733, 735 (5th Cr. 1995); United
States v. Encarnaci on- Gl vez, 964 F. 2d 402, 406 (5th Gr. 1992); United

States v. Pal aci os-Martinez, 845 F.2d 89, 91 (5th Gr. 1988).% W first

13 The mjority of our sister circuits agree with our
interpretation of Lopez- Mendoza. See, e.g., United States v. Lara-
Aceves, 183 F.3d 1007, 1010 (9th Cr. 1999); United States v.
Wttgenstein, 163 F. 3d 1164, 1170 (10th Gr. 1998); United States v.
Par ades-Bati sta, 140 F. 3d 367, 378 (2d Cir.), cert. denied, 119 S C.
143 (1998); United States v. Loaisiga, 104 F.3d 484, 487 (1st Cr.
1997); United States v. Perez-Ponce, 62 F. 3d 1120, 1122 (8th Gr. 1995);
United States v. Espinoza-Farlo, 34 F. 3d 469, 471 (7th Cr. 1994);
Figeroav. U S INS, 886 F.2d 76, 78 (4th Gr. 1989); United States v.
Hol | and, 876 F.2d 1533, 1537 (11th G r. 1989).
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consi der whet her t he procedures enpl oyed i n Lopez- Vasquez’ s renoval were
“fundanental ly unfair.”

Qur deci sions considering acollateral attack on a prior order used
as an el enent of asection 1326 il1legal entry prosecuti on have i nvol ved
deportation orders as the predicate elenent of the section 1326
prosecution. See, e.g., Benitez-Villafuerte, 186 F.3d at 654-55;
Est ada- Trochez, 66 F. 3d at 734-35; Encarnaci on- Gal vez, 964 F. 2d at 404-
05. Although the Suprene Court has not enunerated the procedural
protections guaranteed to an alien in a deportation proceedi ng, see
Mendoza- Lopez, 107 S.Ct. at 2155 n.17, it iswell-settledthat “aliens
i n deportation proceedi ngs are to be ‘accorded due process.’” Lara-
Aceves, 183 F. 3d at 1011 (quoting Espi nozav. INS, 45 F.3d 308, 310 (9th
Cr. 1995)); see Shaughnessy v. United States ex rel. Mezei, 73 S. Ct.
625, 629 (1953) (“[A]li ens who have once passed t hr ough our gates, even
illegally, may be expelled only after proceedings conformng to

tradi tional standards of fairness enconpassed in due process of |aw. ”);

Wth AEDPA s enactnment in 1996, Congress effectively codifiedthis
readi ng of Mendoza-Lopez in 8 U S.C. § 1326(d), which provides:
“I'nacrimnal proceedi ng under this section, an alien
may not challenge the validity of the deportation order
described in subsection (a)(1) or subsection (b) of this
section unless the alien denonstrates that-—

(1) the alien exhausted any adm nistrative
remedi es that nay have been available to seek relief
agai nst the order;

(2) the deportation proceedi ng at whi ch t he order
was issued inproperly deprived the alien of the
opportunity for judicial review, and

(3) the entry of the order was fundanentally
unfair.”
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Benitez-Villafuerte, 186 F.3d at 656 (“Aliens who have entered the
United States unlawfully are assured the protection of the Fifth
Amendnent due process clause.”) (citations omtted). However, “an alien
on the threshold of initial entry stands on a different footing.”
Mezei, 73 S.Ct. at 629. In attenpting to enter the United States on
June 6, 1998, Lopez-Vasquez was never admttedintothe United States;
i nstead, the INSinspectors prevented hi mfromdoi ng so at t he border
and | at er founnd hi mi nadm ssi bl e or excl udabl e. | n det erm ni ng whet her
Lopez- Vasquez’ s renoval procedures viol at ed due process, we nust first
addr ess what process is due an al i en seeking adm ssionintothe United
States who has not gained entry into the United States and renains
subj ect to being found inadm ssi bl e.

An al i en “seek[ing] adm ssionto this country may not do so under
any claimof right.” United States ex rel. Knauff v. Shaughnessy, 70
S.Ct. 309, 312 (1950); see Kl ei ndei nst v. Mandel, 92 S. . 2576, 2581
(1972) (“[Alnunadmtted and nonresident alien[] ha[s] no constitutional
right of entry to this country as a noninmm grant or otherw se.”)
(citationsomtted). “Anattenpt toenter this countryis arequest for

aprivilegerather than an assertion of right.” Zadvydas v. Under down,
185 F. 3d 279, 294 (5th Gr. 1999), petitionfor cert. filed, No. 99-7791
(Jan. 11, 2000) (citing Landon, 103 S. Ct. at 328). Inthe exclusion or
i nadm ssibility context, only the process af f orded by t he Congress and

the Executive is required. See id. at 294-95; see al so Landon, 103

S.C. at 329 (“This Court has | ong held that an alien seekinginitial
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adm ssion to the United States requests a privilege and has no
constitutional rights regarding his application, for the power to admt
or exclude aliensis asovereignprerogative.”); Kleindienst, 92 S. Ct .
at 2585 (“[ P]l enary congressi onal power to nake policies andrules for
excl usion of aliens has long beenfirny established.”); Boutilier v.
INS, 87 S.C. 1563, 1567 (1967) (“It has |ong been held that the
Congr ess has pl enary power to make rul es for the adm ssi on of al i ens and
t o excl ude t hose who possess t hose characteri stics whi ch Congress has
forbidden.”) (citationomtted); Knauff, 70 S.Ct. at 313 (“Wat ever the
procedure aut hori zed by Congress is, it is due process as far as an
aliendeniedentryisconcerned.”) (citationsomtted); EKiuv. United
States, 12 S. Ct. 336, 339 (1892) (“As to such persons, the deci sions of
executive or admnistrative officers, actingw thin powers expressly
conferred by congress, are due process of law.”) (citations omtted).
On June 6, 1998, the INS inspectors found Lopez-Vasquez to be
i nadm ssi ble, or excludable under the pre-l1I R RA term nol ogy.
Accordingly, hedidnot enter intothe United States onthat occasion.
See G sbert v. U S. Attorney General, 988 F.2d 1437, 1440 (5th Cr

1993) (“Al though aliens seeking adm ssionintothe United States may
physically be all owed within its borders pending a determ nati on of
admssibility, suchaliens arelegally consideredto be detai ned at the
border and hence as never having effected entry into this country.”)

(citations omtted). Therefore, in his renoval, Lopez-Vasquez was
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entitled only to the process provided by Congress.

On June 6, 1998, Lopez-Vasquez was pl aced i n expedi ted renoval
proceedi ngs for attenpting to enter the United States by falsely
declaring hinself to be a United States citizen. See 8 U. S.C. 8§
1225(b) (1) (A) (i) *®. Federal regul ations exi st that set forthexplicitly
t he procedures for the expedited renoval of i nadm ssible aliens. See
8 CF.R §235.3. Lopez-Vasquez does not contend that these procedures
were not followed. Therefore, we hold that Lopez-Vasquez was not deni ed
procedural due process and that his renoval was not fundanentally
unfair.

Because Lopez- Vasquez’ s renoval proceedi ngs di d not vi ol ate due

4 1n Landon, the Court consi dered what process i s due a per manent
resident alien seekingadm ssiontothe United States foll ow ng a two-
day visit abroad. See Landon, 103 S.Ct. at 324. Although the Court
rejected Plasencia’ s argunent that she was entitled to a deportation
hearing, the Court al so determ ned that, even t hough she was an al i en
seeking adm ssion into the United States, she was entitled to due
process, because of her having previously gai ned adm ssioninto the
United States, nmaintai nedresidency inthe country for five years, and

“devel op[ed] theties that gow th pernmanent residence. . ..” Id. at
329. Moreover, the United States conceded that Pl asencia “ha[d] aright
to due process.” Id. at 330 (citationsomtted). Inthe present case,

t he Gover nnent does not make such a concessi on and argues t hat Lopez-
Vasquez i s due onl y t he process provi ded under the i nm gration statutes
and regul ations. In addition, Lopez-Vasquez does not contend, nor does
the record suggest, that his status is analogous to Pl asencia’s.

5 8 U S.C 8 1225(b)(1)(A) (i) provides as foll ows:

“I'f animmgration officer determnes that an alien
(other than an alien described in subparagraph (F)) whois
arrivinginthe United States or is describedinclause (iii)
i s inadm ssabl e under section 1182(a)(6)(C or 1182(a)(7) of
thistitle, the officer shall order the alien renoved from
the United States wi thout further hearing or reviewunl ess
thealienindicates either anintentionto apply for asyl um
under section 1158 of thistitle or afear of persecution.”
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process, we need not address whether he suffered any prejudice or
whet her he was deni ed judicial reviewof the hearing and order. See
Encar naci on- Gal vez, 964 F. 2d at 406 (statingthat, if thealienfails
to establish one el enent of his chall enge, a court need not consi der the
others) (citing Pal aci os-Martinez, 845 F. 2d at 92; United States v.
Saucedo- Vel asquez, 843 F. 2d 832, 836 &n. 6 (5th Cr. 1988)). Because
he cannot showthat his renoval proceedi ng was fundanental |y unfair,
Lopez- Vasquez’ s June 1998 renoval order nmay perm ssi bly serve as a basi s
for his convictionunder 8 U . S.C. § 1326. Therefore, the district court
did not err i ndenying Lopez-Vasquez’s notionto dismss theindictnent
or to suppress.

Alternatively, we agreewiththe district court that evenif Lopez-
Vasquez was deni ed due process inthe prior renoval proceeding, hedid
not suffer any prejudice. Inthis connection, “[a] show ng of prejudice
means ‘there was a reasonable |ikelihood that but for the errors
conpl ai ned of the def endant woul d not have been deported’ [or renoved].”
Benitez-Villafuerte, 186 F. 3d at 658-59 (quoti ng Estrada- Trochez, 66
F.3d at 735). “Inshort, ‘[i]f the defendant was | egal | y deport abl e
and, despitethe INS s errors, the proceedi ng coul d not have yi el ded a
different result, the deportation is valid for purposes of section
1326." " 1d. (quoting United States v. Galici a- Gonzl ez, 997 F. 2d 602, 603
(9th Cr. 1993)) (internal quotation omtted and alteration in
original). W alsonotethat, on appeal, Lopez-Vasquez does not cont est

thedistrict court’sfindingthat, evenif his renoval order viol ated
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hi s due process rights, he suffered no prejudi ce and woul d not have
avoi ded renoval on June 6, 1998. Rather, Lopez-Vasquez’ s argunent in
this connection is that section 1225(b)(1)(D) (see note 9, supra)
deprives both the district court and this court of jurisdictionto
determ ne whether or not the prior renoval was invalid, including
whet her or not but for the errors conpl ai ned of he woul d nevert hel ess
have been renoved. '°

We concl ude that Lopez-Vasquez’s argunment in unavailing. He
proceeds on the theory that Mendoza-Lopez entitles himto relief.
However, as di scussed above, to be entitled to relief under Mendoza-
Lopez prej udi ce must be shown. W hol d that section 1225(b) (1) (D does
not preclude the district court or this court fromdeterm ningthat the
requi sites of a Mendoza- Lopez cl ai mas assert ed by Lopez- Vasquez ar e not
met. Under the viewtaken by Lopez- Vasquez, section 1225(b) (1) (D) woul d
result inincreasingthe nunber of defendants who woul d escape section
1326 prosecution well beyond what it would have been had section
1225(b) (1) (D) never been enacted, a result plainly not intended by
Congress. The district court’s deni al of Lopez-Vasquez’'s notionsto
di sm ss and t o suppress based on asserted defects inhis prior renoval
proceedi ng clearly did not violate section 1225(b)(1)(D). W do not

det er m ne whet her section 1225(b) (1) (D) precludes adistrict court from

%But see 8 U. S. C. § 1252(c) (provisions respecting judicial review
of renoval orders issued under section 1225(b) (1)) and secti on 1326(d)
(see note 13 supra) (authorizing certain challenges to prior
“deportation order” in section 1326 prosecution).
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di sm ssing a section 1326 prosecuti on onthe basis that the def endant
has properly established a valid Mendoza-Lopez cl ai mrespecting the
prior renoval or deportation or whether, if section 1225(b) (1) (D) has
that effect, it i sunconstitutional. If section 1225(b)(1) (D) has that
effect and is nevertheless constitutional, then Lopez-Vasquez is
entitledtonorelief; if it does not have that effect, or if it does
have that effect and is hence unconstitutional, then it does not
preclude the district court or this court fromdeterm ning that the
prej udi ce requi site of a Mendoza- Lopez cl ai mhas not been net, and for
that reason declining to dismss the section 1326 prosecution. '’

Accordingly, for this reason as wel | -because the district court
properly found there was no prejudice fromthe asserted procedural
defectsinthe prior renoval --the district court didnot err i ndenying
Lopez-Vasquez’s notion to dism sS or suppress.

Concl usi on
For the reasons stated, the judgnent of the district court is

AFF| RMED.

YCf. Larav. Trom nski, 216 F. 2d 487 at 494 (5th G r. 2000) (“even
if we assune that the district court would have jurisdictional over
Lara’s 8§ 2241 cl ai mif Lara coul d denonstrate that his prior deportation
i nvol ved a gross m scarriage of justice, we find that the Bl Adid not
err in finding that Lara had not nmade this denonstration”).
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