IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50856

DOROTHY BLOW
Pl ai ntiff-Appellant,
vVer sus
CITY OF SAN ANTONI O, TEXAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas

January 8, 2001
Before JOLLY, H G3 NBOTHAM and EM LIO M GARZA, Crcuit Judges.

E. GRADY JOLLY, G rcuit Judge:

Dorothy Blow, an African-Anerican, has been enployed since
1988 as a librarian for the Gty of San Antonio Public Library.
When she applied for a supervisory position in 1997, the library
hired a white mal e fromoutside the departnent. Believing that the
library had failed to pronote her because of her race, Blow filed
suit against the Cty of San Antonio under Title VIl of the 1964
Cvil Rights Act. The City argued that the supervisory position
had already been filled by the tinme the hiring conmttee received
Blow s application. The district court concluded that Bl ow had not

presented sufficient evidence that would allow a jury to concl ude



that the Cty’'s reason for not pronoting her was a pretext for
raci al discrimnation. The court granted the Cty's notion for
sunmary judgnment and dism ssed Blow s clains. W reverse and
remand.

I

The Gty of San Antonio Public Library hired Dorothy Blow in
1988 for the position of “Librarian I” in the Business and Sci ence
Departnent. Blowclains that fromthe begi nning of her enpl oynent,
she has been subjected to racially insensitive remarks and
treatnent. She further alleges that the |library has required ot her
African- Anerican enployees to transfer to smaller branches in
nei ghbor hoods with a high concentration of mnorities.

In early 1995, Blow joined the newy created Governnent
Docunents Departnent and was pronoted to the |evel of Governnent
Docunents Librarian Il (“GDL-11"). During her first fewnonths in
the departnent, Bl ow received favorabl e performance appraisals.

In late 1995, the |ibrary created a new supervi sory position,
Gover nnment Docunents Librarian Il (“GDL-111"). Blow applied for
the job and was granted an interview, but the library instead hired
Oven Ellard, a Librarian Il from another departnent. Bl ow
confronted Craig Zapatos, the library supervisor, and demanded to
know why she had not been pronoted. Zapatos explained that Ellard

was nore experienced in nmanagi ng a gover nnent docunents col |l ection



and was proficient in using the internet to retrieve governnent
i nformati on.

Ellard’s tenure as CGDL-1Il1 lasted only ten nonths, from
January to Novenber 1996. Ellard was Blow s i medi ate supervi sor
According to Blow, Ellard treated her disrespectfully and assi gned
her meni al tasks, such as shelving and stacking, that were usually
performed by subordinate |ibrary assistants. On one occasion, Bl ow
al l eges, Ellard physically threatened her.

When Ellard resigned in Novenber 1996, Craig Zapatos naned
Jana Prock interim GDL-111. Bl ow was wunaware that Prock and
Zapat os were the only nenbers of the “hiring teanf responsible for
finding a permanent GDL-111. Blow clains that she periodically
asked Prock whether she hoped to keep the GDL-1I1 position
permanently, and in January 1997, while asking Prock again about
her intentions, Bl ow announced that she was interested in the job.
At this point, Prock asked Bl ow directly whether she thought she
was qualified to be a GL-111. Blowlisted her qualifications and
even asked to list Prock as a reference. In spite of these
conversations about Blow s interest in the position, Prock never
told her that the |library had posted a job openi ng announcenent and
was searching for a permanent GDL-111.

Blow | earned of the job posting over the internet in late

January 1997 and decided to formally apply about a nonth |ater.



She found the job opening announcenent and called the City
personnel departnment to confirmthat the position was still open
and that applications were still being accepted. On March 3, 1997,
she delivered her application to the Cty s personnel departnent.

To make sense of what happened next, Blow argues, we nust
understand the City of San Antonio’s hiring procedures. Bl ow
points to docunents on the Cty's website and to the CGty’'s
detailed “Adm ni strative Directive 4.16" for an expl anation of the
city’s normal hiring process. The stated purpose of these witten
hiring procedures is “toinsure fair and inpartial . . . placenent
of qualified applicants.” Wen a departnent has an open position,
the departnment is required to set qualifications and publish a
recruitment announcenent. Significantly, each departnent is
responsi ble for insuring “that each and every enpl oyee i s aware” of
recruitnment announcenents wthin his or her depart nent.
Applications are received and initially processed by a central
personnel departnent. “After an appropriate nunber of applications
have been recei ved for the position involved, [an] eligibility |ist
is then established.” It was customary for eligibility lists for
librarian positions to be forwarded to Martha Montemayor, the
senior admnistrative assistant in the library departnent, who

woul d then forward the |ists and applications to Crai g Zapat os, the



library personnel director, or to the hiring team for particul ar
positions.

There are two hiring preferences relevant to this case.
First, qualified city enployees are given a preference when
establishing eligibility lists. Apparently, this neans that city
enpl oyees are placed at the top of the eligibility list with the
designation “C.E.” next to their nanes. Second, the City adopted
an affirmative action plan in 1994-1995 that establishes
departnental “goals” for “job groups in which there is significant
mnority or femal e underutilization.” Blow presented sone evi dence
that black femal es are underrepresented in the |ibrary system but
the City failed to produce requested docunents pertaining to the
l'ibrary departnent’s “action goals” for 1997.

Bl ow, however, was never in the running. Before Bl ow
submtted her application for the GDL-I11 position on March 3,
Wl son Plunkett had subm tted an application on February 10, 1997.
Pl unkett’s application appears to have been m sclassified by the
City personnel departnent as an application for entry |Ievel
Li brarian | position. Wen Montemayor received it and noticed the
error, she forwarded his application to Prock, who schedul ed an
interview (The City failed to produce Plunkett’s application and
is not part of the record.) Prock and Zapatos intervi ewed Pl unkett

on March 28 and recommended that he be hired. Blow asserts that



shortly after Plunkett’s interview, Prock advised Blowthat “nowis
a good tinme for you to submt your application.” After receiving
approval from the head of the l|ibrary departnent, the library
officially extended an offer to Plunkett in April 1997.

On April 22, the city personnel departnent finally issued an
eligibility list for the GDL-111 position. There were ten nanes on
the list, wth Dorothy Blows at the top with the *“CE"”
desi gnation. Because Plunkett had al ready been sel ected, Bl ow was
not considered for the position.

I

Blowfiled a conplaint with an i n-house EEO of fi cer, who found
no discrimnation in the handling of the application. Bl ow t hen
filed a conplaint wwth the EECC on July 10, 1997, alleging that she
was denied the pronmotion to GDL-11Il in both 1996 and 1997 on
account of her race. Before conpletingits investigation, the EECC
issued aright to sue letter, and Blow filed suit against the Cty
of San Antonio in state court in Cctober 1997. Blow all eged raci al
discrimnation in violation of the Gvil R ghts Act of 1964, 42
US C 8§ 2000 et. seq., because of the Cty' s failure to pronote
her to the position of GDL-111. The Gty then renoved the case to
the United States District Court for the Western District of Texas.

After she filed suit, Blow filed another conplaint with the

EECC alleging that she had received a low work performnce



eval uati on because she had instituted this suit. At her request,
the EECC i ssued a right-to-sue letter onthe retaliation claim and
Bl ow anended her conplaint to add this claim

The Gty filed its notion for sunmary judgnent on January 25,
1999. The district court referred the matter to a nmagi strate judge,
who recomended that all <clains be dism ssed. Blow filed
objections to the magistrate judge’'s report, and the Cty
responded. On July 30, 1999, the district court accepted the
magi strate judge’s recomendati on and i ssued an order granting the
Cty's notion for summary judgnent and dism ssing all of Blows
cl ai ms.

11

The ultimte issue raised on appeal is whether the district

court erred in granting the Cty’'s notion for summary judgnent on

Blow s 1997 Title VII failure to pronpote claim

A
Summary judgnent is appropriate only if the full record
di scl oses “no genuine issue as to any material fact and . . . the
moving party is entitled to a judgnent as a matter of law.” FED.

R CGv. P. 56. When a district court has granted a notion for
summary judgnent, we reviewthe question de novo, applying the sane

substantive test set forth in Rule 56. Horton v. Cty of Houston,

179 F.3d 188, 191 (5th Gr. 1999). In reviewing the record as a



whol e, we view all facts in the |ight nost favorable to the non-
moving party and do not defer to any factual assunptions the

district court has apparently nmade. Cardinal Tow ng & Auto Repair,

Inc. v. Gty of Bedford, 180 F.3d 686, 690 (5th Cr. 1999); New

York Life Ins. Co. v. Baum 707 F.2d 870, 871 (5th Gr. 1983) (on

rehearing).
B

I n McDonnel |l Douglas Corp. v. Green, 411 U. S. 792, 802 (1973),

and subsequent decisions, the Suprene Court has allocated the
burden of production in Title VII cases. The plaintiff nust first
establish a prima facie case of discrimnation. |In a failure to
pronmote claimunder Title VII, a plaintiff nust showthat: (1) she
was within a protected class; (2) she was qualified for the
position sought; (3) she was not pronoted; and (4) the position she
sought was filled by soneone outside the protected cl ass. See

Texas Dept. of Community Affairs v. Burdine, 450 U. S. 248, 252-53

(1981); Gines v. Texas Dep’'t of Mental Health & Mental

Ret ardation, 102 F.3d 137, 140 (5th Cr. 1996). It is undisputed

that Blow, an African-Anerican, is a nenber of a protected cl ass;
that she was qualified for the advertised GDL-111 position and was
pl aced on the April 1997 eligibility list; that she submtted an
application to the Cty s personnel departnent on March 3, 1997;

that she was not pronoted to the post; and that the library hired



a white male librarian to fill the position. Wt hout question
then, Blow established her prima facie case under MDonnel
Dougl as.
C

Establishing the prina facie case raises an inference of
unl awf ul di scrimnation, and the burden of production then shifts
to the defendant to proffer a legitimte, nondiscrimnatory reason
for the chall enged enpl oynent action. Burdine, 450 U S. at 254.
The Gity’'s proffered nondi scrimnatory explanationis quite sinple:
Blow did not file her application intinme for it to be considered.
As the district court concluded, by the tinme Mntemayor received
Blow s application, the job was already filled.? There is sone
support for the district court’s interpretation of the facts, but
under Rule 56, it must be the only reasonable interpretation.

Blow argues that the evidence supports another, equally
pl ausi bl e expl anati on. According to Blow, Prock and Zapatos

deli berately failed to publicize the job opening within the

The district court treats this tineliness question as part of
Blow s prima facie case. The court found that Blow had not
“sought” the job because she had applied for the GDL-I11 position
at a tinme when the library was no | onger seeking applications for
that position. This approach is dubi ous because the crux of Blow s
argunent is that the |ibrary di sregarded usual hiring practices and
hired the first person they interviewed in order to avoi d pronoting
her. The City' s contention that Bl ow s application was untinely is
properly regarded as a nondi scrimnatory reason for not pronoting
her.



departnent (as Admnistrative Directive 4.16 requires) in order to
prevent Blow from applying; Prock not only concealed the job
opening from her but also actively discouraged her application;
Prock knew that Blow, as a city enployee, wuld be given
preference in hiring; Prock received Plunkett’s application--which
arrived in an unusual manner and has apparently been m spl aced- -
and qui ckly scheduled an interview with him soon after Plunkett
was interviewed and chosen for the job, Prock told Blow that “now
is a good tinme for you to submt your application.” Considering
all the facts and drawing all inferences in favor of Blow, one is
sinply not required to believe the City's proffered reason.

The facts may be interpreted to support Blow s contention
that Prock and Zapatos were notivated by sone aninus toward her.
Because they knew that Blow, as a city enployee and a mnority,
m ght be given favorable treatnment in hiring, Prock and Zapatos
hired the first qualified person they interviewed. According to
Blow, hiring Plunkett wthout considering other candidates
reflected an intentional and deliberate departure from stated
policies that necessarily had the effect of ensuring that Bl ow
woul d not be hired.

D
After reviewwng the record, the district court decided to

grant the City's notion because it found “no summary judgnent

10



evi dence” connecting the Cty's 1997 hiring decision to Blow s
race. The district court’s reasoning is not consistent with the

Suprene Court’s decision in Reeves v. Sanderson Pl unbi ng Products,

Inc., 120 S.Ct. 2097, 2108-09, 147 L.Ed.2d 105 (2000).?2

Reeves held that a trier of fact may infer the ultinmate fact
of discrimnation fromthe falsity of the enployer's expl anation.
Id. at 2108.

“[Rlejection of the defendant's proffered reasons wll
permt the trier of fact to infer the ultimte fact of
intentional discrimnation." [St. Mary’s Honor Center v.
H cks, 509 U S. 502,] 511, 113 S. C. 2742 [(1993)].
Proof that the defendant's explanation is unworthy of
credence is sinply one form of circunstantial evidence
that is probative of intentional discrimnation, and it
may be quite persuasive. . . . Such an inference [that
the enpl oyer is dissenbling to cover up a discrimnatory
purpose] is consistent with the general principle of
evidence law that the factfinder is entitled to consider
a party's dishonesty about a nmaterial fact as
"affirmative evidence of guilt."™ . . . . Thus, a
plaintiff's prima facie case, conbined with sufficient
evidence to find that the enployer's asserted
justification is false, may permt the trier of fact to
concl ude that the enployer unlawfully discrim nated.

ld. at 2108-009. The Court went on to explain that the Fifth

Circuit had erred in assumng that a plaintiff nust introduce

2Al t hough Reeves concerned Rule 50 rather than Rule 56, the
Court made clear that “the standard for granting summary judgnent
‘mrrors’ the standard for judgnent as a matter of |aw, such that
‘“the inquiry under each is the sane.’” Reeves, 120 S.C. at 2110
(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-51, 106
S.Ct. 2505, 91 L.Ed.2d 265 (1986).

11



“addi tional, independent evidence of discrimnation” in order to
w thstand a notion under Rule 50 or Rule 56.

Bl ow s case presents us with a strai ghtforward application of
Reeves. On the record before us: The plaintiff has proved her
prima facie case; she has presented sufficient evidence to create
a material issue of disputed fact as to whether the enployer’s
expl anation was fal se; and there are no unusual circunstances that
woul d prevent a rational fact-finder from concluding that the
enpl oyer’s reasons for failing to pronote her were discrimnatory
and in violation of Title VII.?3

|V

For the reasons stated above, we REVERSE the district court’s
order granting sunmary judgnment in favor of the City of San Antonio
and REMAND t he case for further proceedings.

REVERSED and REMANDED

3As exanples of these wunusual circunstances, the Court
explained that “an enployer would be entitled to judgnent as a
matter of law if the record conclusively revealed sone other,
nondi scrimnatory reason for the enployer's decision, or if the
plaintiff created only a weak issue of fact as to whether the
enployer's reason was untrue and there was abundant and
uncontroverted independent evidence that no discrimnation had
occurred.” 1d. at 21009.

12



EMLIOM GARZA, Crcuit Judge, dissenting.

The majority’s opinion | eaves the jury to specul ate on Dor ot hy
Bl ow s subjective opinion that the City of San Antonio’s all eged
bureaucratic snafu anounted to a pretext for discrimnation. I
believe that Blow has failed to all ege any conpetent evi dence that
the Gty enployees responsible for hiring had actual know edge of
the bureaucratic error in forwarding the applications. W t hout
such evidence, Blow fails to rebut the Cty' s proffered non-
di scrimnatory reason of bureaucratic m stake, and her Title VII
cl ai m cannot survive summary judgnent.

The crux of Blows discrimnation claimis that the Cty
violated its internal policy in hiring WIlson Plunkett wthout
regard to the Librarian 11l eligibility 1list. Adm ni strative
Directive 4.16 states that the Cty should interview and hire an
enpl oyee from a conpiled list of eligible enployees. The City
admts that it did not follow its normal hiring policy, but
attributes it to an admnistrative error. Normal |y, the Human
Resources Departnent collects applications for a particular
position, creates an eligibility list for it, and then forwards the
applications along wth the eligibility list to Martha Montemayor,
an adm nistrative assistant at the Public Library Departnent. In
turn, Montemayor forwards only the applications to Craig Zapatos

and Jana Prock, the City enployees responsible for interview ng

13-



Librarian IIl applicants. In the case of Plunkett, however, the
Human Resour ces Departnent and Mont emayor m stakenly forwarded only
his application to Zapatos and Prock. Blow s application, as well
as those of nine other applicants, was not sent to Montemayor unti l
after Plunkett had been interviewed.

Significantly, Zapatos and Prock have said that when they
i nterviewed Plunkett, they did not know of this bureaucratic error
commtted by Montemayor and the Human Resources Departnent.
Conversely, Montemayor has said that she did not have any contact
wth either Zapatos or Prock regarding Bl ow Bl ow has also
admtted that Zapatos and Prock did not know that she had applied
for the job. Wthout any evidence |inking Zapatos and Prock with
Mont emayor and t he Hunan Resources Departnent, Blowsinply fails to
show that the City' s alleged bureaucratic error was, in fact, a
pretext for discrimnation.

| agree with the majority that Blow only needs to provide
evidence that “the enpl oyer’s proffered explanation is unworthy of
credence” to show pretext under the MDonnell-Douglas burden-
shifting framework. Reeves v. Sanderson Plunbing Prod., 120 S. Ct.
2097, 2106 (2000) (citations omtted). Blow has not net this
Reeves standard. She has failed to adduce conpetent evidence to
raise a genuine issue of material fact of whether the Gty’'s

proffered non-discrimnatory reason was pretextual. She does not

14-



provi de any evidence that Prock and Zapatos knew that she had
applied for the job or that they knew of the adm nistrative error.
Blow instead offers only her subjective opinion that she is the
victimof racial discrimnation. See Lowery v. Univ. of Houston,
Cl ear Lake, 82 F. Supp. 2d 689, 696 (S. D. Tex. 2000) (“Specul ati on and
belief are insufficient to create a fact issue as to pretext, and
pret ext cannot be established by nere conclusory statenents of a
plaintiff who feels that she has been discrimnated against.”)

Accordingly, | respectfully dissent.
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