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DeMOSS, Circuit Judge:
Def endant s- Appel lants CQuillerno Delgado and Barry Wayne
Al burtis appeal their convictions and sentences for various charges

including conspiracy to distribute and possess with intent to

“Judge of the U S. Court of International Trade, sitting by
desi gnation



distribute in excess of 1,000 kilograns of marijuana. For the
followng reasons, we affirm both Delgado’s and Alburtis’

convi ctions and sent ences.

| . BACKGROUND

On June 17, 1998, a grand jury indictnent was returned agai nst
Del gado and Al burtis (cause nunber SA98-CR-233). Del gado and
Al burtis were both charged with conspiracy to distribute and
possession with intent to distribute in excess of 1,000 kil ograns
of marijuana in violation of 21 U S C. 88 846, 841(a)(1) and
(b)(1) (A between January 1994 and February 1995 [Count One].
Mor eover, Al burtis was charged with aiding and abetting others with
possession with intent to distribute nore than 100 kil ograns of
marijuana in violation of 21 U . S.C. 8§ 841(a)(1) and (b)(1)(A) on or
about Decenber 21, 1994 [ Count Two]; conspiracy to | aunder noney in
violation of 18 U.S.C. 8 1956(H) begi nni ng on or about January 1995
and continuing for approximately six nonths thereafter [Count
Three]; and substantive noney |aundering in violation of 18 U S. C
§ 1956(a)(1)(A) [Counts Four, Five and Six].

Bot h Del gado and Al burtis were found guilty on each of their
respective counts after jury trials. Delgado received 235 nonths
i mprisonment, five years of supervised release, and a $50 speci al
assessnent. Alburtis was sentenced to a term of 365 nonths for

both Counts One and Two, and 60 nonths each for Counts Three



through Six. Al the terns were to run concurrently and were to be
foll owed by five years of supervised rel ease.

At the time of his prosecution, Del gado was serving a sentence
of 78 to 97 nonths in federal prison for conspiracy to possess with
intent to distribute marijuana in violation of 21 U S C. 8§ 846
(cause nunber EP-97-CR-312-DB). That sentence related to a 1997
of fense, while Del gado’s second prosecution, which is the subject
of his appeal, related to a conspiracy between 1994 and 1995
Thus, his earlier conviction for which he was serving tine actual ly
related to a later offense. The sentence for the second
prosecution is to run concurrent with the 78 to 97 nonth termfor
the prior prosecution.

Simlarly, Aburtis was in jail when the nultiple-count
i ndictnment was |evied against him At the tinme of his second
prosecution, which is the subject of his appeal, Al burtis had been
serving a 120-nonth term for conspiracy to distribute and to
possess with intent to distribute nore than 1000 kil ogranms of
marijuana and for a substantive noney |aundering violation (cause
nunmber SA-93-CR-285). He had been indicted in Septenber 1993 for
those two counts (and others) and had plead guilty to those two
counts in Septenber 1994. Because he was on bond pending
designation, he did not go to prison for the first prosecution
until February 1995. The 365-nonth termfor the second prosecution

is to run consecutive to his first sentence of 120 nonths.



1. DI SCUSSI ON

On appeal, both defendants raise a nunber of issues. W
review each defendant’s issues separately and in turn
A Del gado’ s Appea

In his brief, Delgado essentially raises two issues. First,
Del gado nmai ntains that the conspiracy alleged in cause nunber SA-
98- CR-233 and the one that was alleged in cause nunber EP-97-CR-
312-DB (for which he was serving tine) are part of one long-term
and extended conspiracy. Hence, he conplains that his conviction
and sentence for the conspiracy alleged in cause nunber SA-98-CR-
233 violate the Double Jeopardy Cause of the Fifth Anmendnent
because he has al ready been convicted and sentenced for hisrole in
the drug conspiracy. Second, Del gado contends that the governnent
failed to produce material excul patory information in violation of
Brady v. Maryland, 83 S. . 1194 (1963), and the district court’s
pretrial order.

We first note that whether a prosecution violates the Double
Jeopardy Cl ause of the Fifth Arendnent is a question of lawand is
reviewed de novo. United States v. Deshaw, 974 F.2d 667, 669 (5th
Cr. 1992). W wll accept the factual findings of the district
court unless they are clearly erroneous. 1d. |f a defendant cones
forward with a prinma facie nonfrivol ous doubl e jeopardy claim then
the burden of establishing that the indictnents charge separate

crimes is on the governnment. United States v. Nichols, 741 F.2d



767, 770-71 (5th Cr. 1984) (quoting United States v. Stricklin,
591 F. 2d 1112, 1118 (5th Gr. 1979)). *“The defendant can establi sh
a prima facie non-frivolous double jeopardy claim through
indictnments or other docunentation to establish the earlier
charges, or even through his own testinony.” United States v.
El l ender, 947 F.2d 748, 759 (5th Cr. 1991) (citing Stricklin, 591
F.2d at 118).

The governnent maintains that Del gado has failed to nmake out
a prima facie case. It observes that Delgado did not file a
special plea raising the double jeopardy issue, but raised the
i ssue only at sentencing. |In addition, the governnent asserts that
Del gado has not tendered a copy of his indictnent in the prior
conviction, that the indictnent is not in the record, and that he
has not presented any evi dence connecting the 1997 conviction with
t he i nstant case.

Reviewng the record, we agree wth the governnent that
Del gado has failed to establish his prima facie case. Al t hough
Del gado suggested that the conspiracy alleged in cause nunber SA-
98- CR- 233 and the one that was alleged in cause nunber EP-97-CR-
312-DB were the sane during the trial, he never directly raised a
double jeopardy claim before the district court. Even his
objection to the pre-sentence report, which apparently forns the
basis for his preservation of error, nerely argued that the prior

1997 conviction should be defined as a related case and that



therefore, three crimnal history category points should not be
assigned for that conviction. Consistent with that approach,
Del gado did not proffer a prim facie case for shifting the burden
to the governnent on the double jeopardy issue. A limted anount
of evidence, such as the judgnent of conviction, supported the fact
t hat Del gado had been convicted in 1997 of a conspiracy to possess
wWth intent to distribute marijuana in violation of 21 U S C
8§ 846, but Delgado failed to proffer the indictnent for the 1997
conviction or totestify with respect to that conviction.! Wthout
the 1997 conviction’s indictnent or testinony about that
indictment, we are unduly hanpered in determ ning whether the
governnent in cause nunber SA-98-233 sought to prosecute Del gado
for the same offense as that stated in the 1997 indictnment or to
obtain nultiple punishments for the 1997 offense. By not
presenting the specific circunstances surrounding his 1997
conspiracy charge and the facts supporting it, we conclude that
Del gado has not satisfied his burden and, consequently, find his
doubl e j eopardy cl ai munavai l i ng.

Del gado’s second point of error concerns the governnent’s
all eged Brady violation and failure to conply with the district
court’s discovery order. He maintains that the governnent had
information fromthe debriefing of certain individuals that would

have denonstrated that the conspiracy charged in cause nunber SA-

1At trial, Delgado rested without presenting any testinony.
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98- 233 and the conspiracy for which he was charged and convicted in
1997 were the sane thing. Specifically, the debriefing information
indicated that sonme of the wtnesses who testified about the
conspiracy alleged in SA-98-233 nmay have been involved in the 1997
conspiracy for which Del gado was previously convi ct ed.

According to the governnent, Del gado never raised this issue
before the trial court. Furthernore, the governnent argues that
nothing inthe record contradicts its pre-trial representation that
di scoverabl e evidence and Brady materi al were provided to Del gado.
Even if the information were not divul ged, the governnent believes
that nothing prejudicial occurred. It asserts that the result
woul d not have been different because the debriefing statenents
about sone of the wtnesses only showed that those w tnesses were
still involved in the drug business in 1997, not that the drug
conspiracy in 1997 was sonehow t he sane as the one charged i n cause
nunber 98- SA-233.

Under Brady v. Maryl and, excul patory evidence is discoverable
by the defendant where it is material to guilt or punishnent.
Information is material if there is a reasonable probability that,
had the evidence been disclosed to the defense, the result would
have been different. See United States v. Ml oof, 205 F.3d 819,
827 (5th Cir.), cert. denied, 121 S. C. 176 (2000). “A reasonable
probability is a probability sufficient to underm ne confidence in

the outcone.” Ellender, 947 F.2d at 756 (quoting United States v.



Bagley, 105 S. . 3375, 3383 (1985)) (internal quotation marks
omtted).

Here, even if the governnent did not provide the debriefing
statenents to Del gado, we do not believe that those statenents were
material. Delgado’s apparent basis for asserting his Brady claim
is his belief that know edge that sone of the witnesses to the
conspiracy in cause nunber SA-98-233 were possibly involved in the
1997 conspiracy woul d have i nduced the jury to acquit himbased on
doubl e jeopardy. A double jeopardy claim however, is a question
of lawthat is properly the province of the district court, not the
jury.? Thus, we reject the argunent that the debriefing statenents
were Brady material, which should have been provided to Del gado.
Accordi ngly, Delgado’s conviction and sentence are affirned.

B. Al burtis’ Appeal

Like his co-defendant, Alburtis initially challenges his
conviction in cause nunber SA-98-CR-233 for <conspiracy to
distribute and possession with intent to distribute in excess of
1000 kil ograns of marijuana, insisting that it violates the Doubl e
Jeopardy Cl ause of the Fifth Arendnent. He contends that the 1998
indictment in cause nunber SA-98-CR-233 and the 1993 i ndictnent,
for which he was al ready convicted and serving tinme, pertainto the

sane conspiracy. Second, Al burtis contests the sufficiency of the

2As previously noted, we do not believe that Delgado has
established a prima facie case that the two conspiracies were the
sane.



evi dence to support his convictions for aiding and abetting others
W th possession with intent to distribute nore than 100 kil ograns
of marijuana in violation of 21 U.S.C. 8§ 841(a)(1) and (b)(1)(A) on
or about Decenber 21, 1994 [Count Two]; and substantive noney
| aundering in violation of 18 U.S.C. 8§ 1956(a)(1)(A) [Counts Four,
Five and Six]. Third, he avers that the governnent constructively
anended Counts Three through Six of the indictnent. Fourth,
Al burtis asserts that the district court failed to afford himthe
right of allocution secured by Federal Rule of Crimnal Procedure
32(c)(3)(C) prior toinposing his sentence. Fifth, he charges that
t he governnment violated 18 U.S. C. 8§ 201(c)(2), the federal gratuity
statute. Finally, Alburtis raises in a supplenental brief an error
predi cated on Apprendi v. New Jersey, 120 S. C. 2348 (2000).3 W
review Al burtis’ issues in turn.?

1. Doubl e Jeopar dy

In contrast to Delgado, Alburtis specifically raised his
double jeopardy claimin a pretrial notion before the district
court, and the particulars of the conspiracy charge alleged in the

1993 indictnment and the basis for that charge were presented to

SAl burtis noved for leave to file the supplenental brief, which
is hereby granted.

“Al burtis also maintains in a separate section of his brief that
the district court clearly erred in determning his sentence. The
argunent presented is nothing nore than a challenge ained to
preserve his objections to the sentence calculation if any of his
convictions are reversed. Thus, there is no need to separately
address those issues.



that court. Consequently, the governnent does not contend that
Al burtis did not establish his prima facie case, and we nmay proceed
to whet her the governnent has satisfied its burden of establishing
by a preponderance of the evidence that the 1993 and the 1998
i ndi ctments charge separate crines. See Deshaw, 974 F.2d at 670.

In Bl ockburger v. United States, 52 S. C. 180 (1932), the
Suprene Court laid out the general test for resolving issues of
doubl e jeopardy. Under Bl ockburger, double jeopardy concerns are
not raised if each crine requires an el enent of proof not required
by the other crinmes charged. United States v. Sharpe, 193 F. 3d
852, 863 (5th Cir. 1999), cert. denied, 120 S. C. 1202 (2000). In
ot her words, Bl ockburger bars the conspiracy count alleged in the
1998 i ndi ct mrent unl ess the governnent can prove by a preponderance
of the evidence that the 1998 conspiracy count and the 1993
conspiracy count are factually distinct. Deshaw, 974 F.2d at 673.
That is colored by the fact that “[t]he essential issue in the
doubl e j eopardy anal ysis respecting conspiracy is whether one, or
nmore than one, agreenent existed.” 1d. To determ ne whether the
al l eged conspirators entered into nore than one agreenent, we
evaluate five factors: 1) tinme; 2) persons acting as co-
conspirators; 3) the statutory offenses charged in the indictnents;
4) the overt acts charged by the governnment or any other
description of the offense charged that indicates the nature and

scope of the activity that the governnent sought to punish in each
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case; and 5) places where the events alleged as part of the
conspiracy took place. ld. at 673-74 (citing United States v.
Marabl e, 578 F.2d 151, 154 (5th Cir. 1978)°%. “No one factor of
the Marabl e analysis is determ native; rather all five factors nust
be considered in conbination.” United States v. G hak, 137 F. 3d at
252, 258 (5th Cir. 1998).

Appl yi ng t he Marabl e factors, we concl ude t hat the governnent
has satisfied its burden of establishing that the 1993 and the 1998
i ndictments charge separate crines. The two indictnents address
different tine periods. The 1993 i ndictnent concerned a conspiracy
that ranged from 1985 to 1993, while the 1998 indictnent involved
a conspiracy fromJanuary 1994 to February 1995. |In fact, the 1998
i ndi ctment concentrated on a conspiracy that Al burtis partook in

after he was arrested under the 1993 indictnment and rel eased on

SAl t hough a panel of this Court questioned the vitality of the
evi dence- based standard for neasuring double jeopardy clains in
United States v. Fisher, 106 F.3d 622, 633 n.11 (5th Gr. 1997),
abrogated on other grounds, Ohler v. United States, 120 S. C
1851, 1853 (2000), the five-factor test for determ ning whether
separate conspiracies were involved remains a viable part of the
analysis wth respect to double jeopardy <clains involving
conspiracies. See United States v. G hak, 137 F.3d 252, 258 (5th
Cr. 1998). Even United States v. Rodriguez, 612 F.2d 906 (5th
Cir. 1980) (en banc), overrul ed on other grounds, United States v.
M chel ena-Orovio, 719 F.2d 738, 757 (5th G r. 1983) (en banc), the
case that Fisher relied upon to challenge the Marable test, was a
limted holding and did not directly overrule Marable. See
Rodri guez, 612 F.2d at 919.
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bond pending further proceedings.? Furthernore, other than
Al burtis, there was no overlap between the individuals in the 1993
and the 1998 indictnments. None of the individuals indicted wth
Alburtis in the 1998 indictnment were charged in the 1993
indictnment, and vice versa. Although, as Al burtis suggests, the
affidavits in support of the search warrants in both SA-93-CR-285
and SA-98-CR-233 identified some of the sane individuals as
possi ble conspirators, the vast mgjority of the individuals,
i ncl udi ng many of the key conspirators, were nanmed in only one of
the affidavits. And the evidence does not reveal that the sources
of marijuana for the 1985 to 1993 conspiracy were the sane as the
ones for the 1994 to 1995 conspiracy. Admttedly, the statutory
of fenses charged in the two indictnents both related to conspiracy
to distribute and possess with intent to distribute nore than 1000
kil ograns of marijuana, but the two conspiracy charges specifically
targeted two different tinme periods and had dissimlar recitations
of where the conspiratorial activities occurred. For exanple, the
1993 indictnent specifically nentioned the Wstern District of

Texas, the Northern District of Texas, the District of New Mexico,

5The gover nnent nmi ntains that, because of Alburtis’ arrest under
the 1993 indictnment, even if the 1998 indictnent pertained to the
continuation of the earlier conspiracy outlined in the 1993
indictment, “further operation of the old conspiracy after being
charged with that crine becones a new offense for purposes of a
doubl e jeopardy claim” United States v. Stricklin, 591 F.2d 1112,
1121 n.2 (5th Gr. 1979). That statenent fromStricklin is dicta,
and we do not address the nerits of that statenent in the present
case.
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the Mddle District of Pennsylvania, and “divers[e] other places.”
The 1998 indictnment was |ess specific, only stating the Wstern
District of Texas and “divers[e] other places.” The differences
Wth respect to the regions noted in the indictnents may be due to
the fact that the scope of the activities and the |ocations
concerning the two conspiracies do not generally overlap. The 1993
i ndi ctment concerned | arge-scale marijuana snuggling from Mexico
into El Paso, with subsequent distribution to various |ocations,
mostly in Texas. The 1998 indictnent also involved nmarijuana
smuggling into El Paso, but the ultinmate destinations and the
individuals transporting and distributing, and quite possibly
provi ding, the drugs were different. Contrary to Texas | ocati ons,
the 1998 indictnent concerned conspiratorial activity in Phoenix
and Gkl ahoma City. Accordingly, the conbination of Marabl e factors
leads us to believe that the 1993 and 1998 indictnents charged
separate crines and that there was no doubl e jeopardy violation.

2. Sufficiency of the Evidence

Al burtis makes two sufficiency of the evidence chall enges. W
review a district court’s denial of a notion for judgnment of
acquittal de novo. United States v. Myers, 104 F. 3d 76, 78 (5th
Cr. 1997). The jury's verdict wll be affirned if a reasonable
trier of fact could conclude fromthe evidence that the el enents of
the offense were established beyond a reasonable doubt. 1d. In

assessing the sufficiency of the evidence, we do not evaluate the
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wei ght of the evidence or the credibility of the w tnesses, but
view the evidence in the light nost favorable to the verdict,
drawi ng all reasonable inferences to support the verdict. |d. at
78-79.

In the present case, however, the governnent argues that
Alburtis failed to renew his notion after he presented his
evi dence. “Where a defendant fails to renew his notion at the
close of all the evidence, after defense evidence has been
presented, he waives his objection to the earlier denial of his
nmotion.” United States v. Daniel, 957 F.2d 162, 164 (5th Cr.
1992). Although Alburtis indicates that he nade his Rul e 29 noti on
after the governnent closed its case and after the close of all the
evidence, the part of the record that Al burtis refers to as
preserving his objection actually concerns Del gado’ s renewed noti on
for judgnment of acquittal. Because Al burtis hinself failed to
renew hi s notion and, thus, wai ved any objection to the sufficiency
of the evidence, our review is “limted to determ ning whether
there was a mani fest m scarriage of justice, that is, whether the
record is ‘devoid of evidence pointing to guilt.”” Id. (quoting
United States v. Robles-Pantoja, 887 F.2d 1250, 1254 (5th Gr.
1989)) .

Al burtis first contests the sufficiency of the evidence to
support his conviction for aiding and abetting others wth

possession with intent to distribute nore than 100 kil ograns of
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marijuana in violation of 21 U. S.C. § 841(a)(1) and (b)(1)(A) on or
about Decenber 21, 1994 [Count Two]. Count Two of Al burtis’ 1998
i ndi ctment al |l eges:

That on or about Decenber 21, 1994, in the Wstern

District of Texas, Defendants

BARRY WAYNE ALBURTI S, AND
ROBERT BARRAGAN,

ai ded and abetted ot hers known and unknown to the G and

Jury to unlawfully, know ngly and intentionally possess

in excess of 100 kilograns of marijuana, a Schedule |

Control |l ed Substance, with the intent to distribute the

same, in violation of Title 21, United States Code,

Sections 841(a)(1) and Title 18, United States Code,

Section 2.
Both the governnent and Al burtis agree that this count refers to
the transportation of marijuana from El Paso to Cklahoma City,
i.e., the Cklahoma City | oad. Al burtis argues that there is
insufficient evidence to support Count Two because there is
insufficient evidence to show that he directed either Ronald
Levrier, the purchaser of the marijuana, or Bob Barragan, the
representative of the source of the marijuana, Ruben Cervantes.
Al burtis contends that the evidence, at nost, indicates that he may
have facilitated the overall schene when he introduced Barragan to
Ronal d Levrier nonths before any busi ness occurred.

The essential elenents of possession with the intent to
distribute controlled substances in violation of 21 U S C § 841
are 1) know edge, 2) possession, and 3) intent to distribute the

control |l ed substances. United States v. Thomas, 120 F. 3d 564, 569

(5th Gr. 1997). If a defendant is convicted for aiding and
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abetting, actual physical possession is not necessary. United
States v. Chavez, 947 F.2d 742, 745 (5th Cr. 1991). |Instead, the
governnment nust establish that the defendant becane associ ated
wth, participated in, and in sonme way acted to further the
possession and di stribution of the drugs. I1d. “[T]o aid and abet,
a defendant nust share in the intent to commt the offense as well
as play an active role in its conmssion.” United States .
Lombardi, 138 F.3d 559, 561 (5th Cr. 1998). Oten, the evidence
t hat supports a conspiracy conviction also supports an aiding and
abetting conviction. United States v. Drones, 218 F.3d 496, 505
(5th Gir. 2000), cert. denied, 121 S. C. 1095 (2001).

Revi ew ng what was presented at trial with full know edge of
the applicable law pertaining to possession with intent to
distribute and aiding and abetting, we do not believe that the
trial was devoid of evidence pointing to guilt. Undoubt edl vy,
Al burtis helped introduce Levrier to the source of the Cklahom
City |load. Moreover, Alburtis was to receive a conm ssion on that
transaction. Although Alburtis insists that he did not introduce
Levrier to the others specifically to do the Oklahoma City | oad and
that the conm ssion for that | oad was nerely a continuation of the
general conm ssion system established for all drug transactions,
and not just the Cklahoma City | oad, the evidence showed that when

probl ens arose regarding the Oklahoma City |oad, Alburtis attended
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a nmeeting with the parties involved to snmpooth things out.’
Conbi ning that fact with Alburtis’ role in introducing the Ol ahoma
City load parties to each other and with his |arge financial stake
inthat drug transaction, we see no mani fest m scarriage of justice
in concluding that Alburtis associated with, participated in, and
in sone way acted to further the possession and distribution of
marij uana on Decenber 21, 1994, in the Western District of Texas.

Al burtis’ other sufficiency of the evidence challenge rel ates
to his convictions for substantive noney | aundering in violation of
18 U.S.C. 8§ 1956(a)(1)(A) (i) [Counts Four, Five and Six].® Count
Four of the 1998 indictnent alleges that on or about February 8,
1995, Alburtis “aided and abetted by others, did know ngly and
willfully attenpt to conduct a financial transaction affecting
interstate and foreign commerce, to-wit: the attenpted transfer and
delivery of $432,000.00 in United States currency from another
i ndi vidual, which involved the proceeds of a specified unlawf ul
activity.” Count Five is a simlar charge but pertains to the
transfer and delivery of $250,000 on or about March 2, 1995.
Li kewi se, Count Six is another substantive noney | aunderi ng charge
concerning the transfer and delivery of approximtely $50,000 to

Barragan sonetinme in the spring of 1995. To prove noney | aunderi ng

‘Additionally, when the police took $432, 000 of the nobney that
Levrier was to pay Cervantes, Levrier notified Al burtis about the
| oss.

8Counts Five and Six also refer to the aiding and abetting
statute, 18 U S.C § 2.
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under 18 U. S.C. 8 1956(a)(1)(A) (i), the governnment nust establish
that the defendant 1) conducted or attenpted to conduct a financi al
transaction, 2) which the defendant then knew i nvol ved t he proceeds
of unlawful activity, 3) with the intent to pronote or further
unlawful activity. United States v. Puig-Infante, 19 F. 3d 929, 937
(5th Gir. 1994).

The $432, 000 noted in Count Four resulted fromthe sale in the
Nort heast of the Oklahoma City load. Levrier assigned that noney
to Ed Moran to have himtransport it to Texas. Utimtely, the
pol i ce stopped Modran and sei zed the noney. Al burtis contends that
the governnent did not adduce any evidence that he ever handl ed,
transported, or in any other way attenpted to dispose of the
$432,000, in violation of 8 1956(a)(1)(A)(i).

W di sagree. The evidence reveal ed that the $432, 000 was t he
product of the Cklahoma City load and that it was being transported
to Texas to pay off debts arising from that drug transaction.
According to Levrier, the noney was to go to Cervantes, the drug
source, in El Paso. At a neeting to discuss sone problens
associated with the drugs fromthe Gkl ahoma Gty | oad, Al burtis had
previously assured Cervantes of paynent. Johnny QGuy Aaron al so
testified that Levrier, who was going to rendezvous with Mran and
the noney in San Antoni o, intended to neet with Al burtis concerning
t he noney. | ndeed, Alburtis had sone interest in the $432, 000

because it was a part of the Cklahoma City | oad, fromwhich he was
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ultimately supposed to receive a conm ssion. And Alburtis was with
Levrier at the Church’s Chicken restaurant the day after the
nmoney’ s seizure when Aaron net up with Levrier to discuss the
circunstances surrounding the seizure. According to Aaron,
Al burtis told Levrier that there was a snitch anongst them All of
those facts support an inference that Al burtis knew about the
illegal nature of the proceeds and that he understood that the
proceeds were to pay off debts from the Cklahoma City | oad,
particularly the source of the drugs with whomthe parties sought
to maintain a relationship. Mreover, Al burtis’ schedul ed neeting
wth Levrier in San Antoni o about the noney, his involvenent with
the individuals associated wth the nopney’'s transportation
subsequent to its seizure, his own interest in the funds, and his
assurance to Cervantes that Cervantes would be paid support an
inference that Al burtis knowingly and wllfully attenpted to
conduct a financial transaction in violation of 8§ 1956(a)(1)(A) (i)
and preclude a determnation that the record is devoid of evidence
pointing to guilt.

Wth respect to Count Five, Alburtis was in jail at the tinme
of the transaction. Count Five pertained to comm ssions that
Al burtis was expecting fromthe drug transactions. Al burtis had
instructed Levrier to give his conm ssions to Mark Harris, who was
to hold those comm ssions for the benefit of Alburtis and his w fe.
Al burtis told Harris to provide nonthly paynents to his wfe.
Utimately, Levrier delivered about $250,000 to Harris in March
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1995. Over the next fewnonths, Harris paid Al burtis’ wife sone of
t he noney through noney orders and cash.

Al burtis contends that all of the aforenentioned facts are
insufficient to convict him of Count Five, even for aiding and
abetting. He asserts that the governnent’s evidence nerely shows
that he created the circunstances that permtted the noney
| aundering to occur on March 2, 1995, but that the evidence does
not show that he affirmatively or consciously assisted in the
crime.

“To prove that a defendant ai ded and abetted noney | aunderi ng,
the governnent nust show that the defendant °‘associated hinself
with the unlawful financial manipulations, that he participated in
them as sonething he wi shed to bring about, and that he sought, by
his actions, to nmake the effort succeed.’” United States v.
Wlley, 57 F.3d 1374, 1383 (5th Cr. 1995) (quoting United States
v. Termni, 992 F.2d 879, 881 (8th Cr. 1993)). A def endant
associ ates hinself wth the unlawful financial manipulations if he
shares in the crimnal intent of the principal. United States v.
Sorrells, 145 F. 3d 744, 753 (5th Gr. 1998). And he participates
in those manipulations if he engages in sone affirmative conduct

designed to aid the conduct. Id.
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Contrary to Alburtis’ assertions, he did not nerely create the
circunstances for the noney |aundering to occur. Al burtis knew
t hat he woul d soon recei ve proceeds fromillegal activity. Because
he could not receive them while he was in prison, Alburtis
affirmatively directed Levrier to deposit any suns with Harris and
instructed Harris to pay his wife in nonthly install nents. The
| ack of knowl edge regarding the specific anmount of noney and the
specific date of the transaction does not alter the fact that
Al burtis’ affirmative instructions facilitated the noney | aunderi ng
and caused the transaction to occur. Therefore, we see no nmanifest
m scarriage of justice requiring reversal.

Finally, Count Six alleges that in the spring of 1995,
Al burtis and Barragan conducted a financial transaction in the
amount of $50,000, in the formof a delivery from an individual,
i.e., Harris, to Barragan, which were the proceeds of an unl awf ul
activity, inviolation of 8 1956(a)(1)(A) (i) and 8 2. The evidence
i ndicates that the noney constituted sone of the $250,000 Harris
recei ved on behal f of Alburtis and his wfe. Before goingtojail,
Al burtis introduced Harris to Barragan to provide a nethod of
payi ng Cervantes, the drug source, while Alburtis was injail. As
previously noted, Barragan represented Cervantes. Alburtis had a
keen interest in making sure that Cervantes received his noney
because Alburtis wanted to maintain his reputation anong his
Mexi can drug sources.

Simlar to his challenge to Count Five, Alburtis argues that
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apart from evidence indicating that he introduced Harris to
Barragan, the governnment has not shown that he was aware of the
$50, 000 transfer or that he commtted any affirmative act rel ated
tothis crime. And as with Count Five, we do not find the record
devoid of evidence pointing to guilt. Al burtis took the
affirmative step of arranging the neeting between Harris and
Barragan to ensure that future transfers of noney woul d take pl ace.
Al burtis knew that the noney Harris received was from illega
proceeds and that it was to go to Cervantes to further the drug
enterprise. Wthout Alburtis’ instructions, the delivery from
Harris to Barragan woul d not have occurred. Accordingly, there was
no manifest mscarriage of justice, and Alburtis’ Count Six
conviction is affirned.

3. Constructive Amendnent

In his third issue, Al burtis’ mintains that the governnent
constructively anmended Counts Three through Six of the indictnent.
Counts Three through Six of the 1998 indictnent allege that
Al burtis conspired to, and did commt, noney |aundering under 18
US C 8 1956(a)(1)(A) (i), the “pronotion” prong of the statute.
That statutory provision reads:

Whoever, knowing that the property involved in a

financial transaction represents the proceeds of sone

form of wunlawful activity, conducts or attenpts to

conduct such a financial transaction which in fact

i nvol ves the proceeds of specified unlawful activity —

(A (i) with the intent to pronote the carrying

on of specified unlawful activity . .
shall be sentenced to a fine of not nore than $500, 000 or

22



twce the value of the property involved in the

transaction, whichever is greater, or inprisonnent for

not nore than twenty years, or both.
Al t hough the governnent charged Al burtis under this pronotion
prong, Alburtis contends that the governnent adduced substanti al
evidence at trial indicating that he violated the noney | aunderi ng
statute by structuring transactions to avoid a reporting
requi rement, contrary to 18 U S.C. § 1956(a)(1)(B)(ii).?® For
exanple, the postal inspector testified about post office
procedures with respect to reporting obligations and noney orders.
Harris testified about how Alburtis told himto provide funds to
Alburtis’ wife via noney orders purchased from the post office.
Moreover, Harris stated that Alburtis told himto structure the
transaction in such a way that no reporting woul d have to be done.
Finally, the prosecutor nade certain comments that Al burtis insists

was an attenpt to convict Al burtis for noney | aundering under the

reporting requi renent prong as opposed to the pronotion prong that

%Section 1956(a)(1)(B)(ii) provides:
Whoever, knowi ng that the property involved in a financial
transaction represents the proceeds of sone form of unlawf ul
activity, conducts or attenpts to conduct such a financial
transaction which in fact involves the proceeds of specified
unl awful activity —
(B) knowi ng that the transaction is designed in whole or
in part-—
(ii) to avoid a transaction reporting requirenent
under State or Federal |aw,
shall be sentenced to a fine of not nmore than $500, 000 or
tw ce the value of the property involved in the transaction,
whi chever is greater, or inprisonnent for not nore than twenty
years, or both.
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was stated in the indictnment.?°

““The Fifth Amendnent guarantees that a crimnal defendant
Wil be tried only on charges alleged in agrand jury indictnent.’"
United States v. Threadgill, 172 F.3d 357, 370 (5th Gr. 1999)
(quoting United States v. Arlen, 947 F. 2d 139, 144 (5th Cr.1991)),
cert. denied, 120 S. Q. 172 (1999). After an indictnment is
returned, the charges nmay not be anended or broadened except by the
grand jury. Stirone v. United States, 80 S. . 270, 272-74
(1960). “‘[A] constructive anmendnent of the indictnment occurs when

the jury is permtted to convict the defendant upon a factual basis

19The prosecutor charged:

Look at the noney orders. Look how they’'re structured
And | say structured. You heard the testinony of the postal
i nspector. He said you can buy up to so many on a certain day
at any one post office and if you do nore than that, the IRS
is going to find out about it. So you gotta go to different
post offices and structure these. You gotta do it in
different places so you don’'t cause the filing of that
transaction report because if you're dealing in proceeds of
mari huana, if you re dealing in currency, you don’t want the
Governnent to know about it or you're going to wind up in a
federal courtroomjust |ike these two defendants.

Look at this exhibit, 342 or 341, whatever it is. Conpare
this witing. Conpare it. That’s Barry Al burtis that’s
putting his wife’s nanme on those [postal noney orders] before
he goes to prison. That's Barry Alburtis that’'s conpleting
those noney orders that he taught Mark Harris how to
structure. That’ s noney | aunderi ng. That’s a part of the
money | aundering conspiracy that Barry Alburtis was - is
charged with. It’s the sane noney | aunderi ng conspiracy that
Mark Harris was convicted of up in Austin.
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that effectively nodifies an essential elenent of the offense
charged . . . .7 United States v. Parkhill, 775 F.2d 612, 615
(5th Gr. 1985) (quoting United States v. Young, 730 F.2d 221, 223
(5th CGr. 1984)). If a trial court constructively anends an
indictnment, that is reversible error. Stirone, 80 S. C. at 274.
Here, however, Al burtis raises constructive anendnent for the first
time on appeal. As aresult, we reviewthat claimfor plain error.
“Under that doctrine, a defendant nust show (1) the existence of
actual error; (2) that the error was plain; and (3) that it affects
substantial rights.” Threadgill, 172 F.3d at 370.

Reviewwng the record, we see no plain error requiring
reversal. At trial, there was substantial evidence supporting the
convictions for Counts Three through Six, and the instructions
delivered to the jury specifically <charged violations of
8§ 1956(a)(1)(A) (i), not 8 1956(a)(1l)(B)(ii). Adm ttedly, the
prosecutor’s closing argunent, and a very small part of the
testinony, discussed the structuring of noney orders. But a
t horough revi ew of the prosecutor’s closing remarks shows that the
basis for the prosecutor’s statenents was to denonstrate that
Al burtis was involved with the noney | aunderi ng counts, even t hough
he was in prison. The prosecutor never prodded the jury to return
a noney l|aundering conviction predicated on the reporting
requi renent theory. Accordingly, we do not believe that the jury

was permtted to convict Alburtis upon a factual basis that
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effectively nodified an essential elenent of the offenses charged
in the indictnent.

4. Right to Allocute

Al burtis’ fourth issue refers to the district court’s alleged
failure to afford himthe opportunity to allocute prior to i nposing
sentence. Federal Rule of Crimnal Procedure 32(c)(3)(C secures
a defendant’s right to allocute. Under that rule, before inposing
sentence, the court nust “address the defendant personally and
determ ne whet her the defendant wi shes to nmake a statenent and to
present any information in mtigation of the sentence.” Failureto
afford a defendant his allocution rights necessitates remand and i s
not reviewed for harmess error. United States v. Myers, 150 F. 3d
459, 463 (5th Gr. 1998).

Here, we confront a uni que set of circunstances. At a norning
sentencing hearing, the district court orally pronounced sentence
W t hout addressing Al burtis to determ ne whet her he wanted to make
a statenent. Thereafter, the parties realized their m stake, and
in the afternoon, Alburtis was again brought before the district
court to be afforded his right to allocute under Rule 32(c)(3)(C
The district court then rei nposed the sane sentence that was neted

out in the norning.
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Under this circuit’s case law, if the district court had
failed to do the resentencing, then Alburtis’ sentence would have
had to have been vacated and remanded back to the district court.
See Mers, 150 F.3d at 463. But in the instant case, a
resentencing occurred, and it provided Alburtis his right to
al I ocut e. Thus, the determnative issue is whether that
resent enci ng was proper.

A district court’s ability to resentence a defendant is
generally limted and available only in discrete circunstances.
Federal Rule of Crim nal Procedure 35(c), however, allows a court,
acting within 7 days after inposition of sentence, to “correct a
sentence that was inposed as a result of arithnetical, technical,
or other clear error.” Al though Rule 35(c) does not explicitly
state so, a Rule 35(c) correction nmay occur sua sponte. See Fed.
R Cim P. 35 advisory comm notes (“The subdivision does not
provide for any formalized nmethod of bringing the error to the
attention of the court and recognizes that the court could sua
sponte nmake the correction.”); see also United States v. Col ace,
126 F.3d 1229, 1231 (9th CGr. 1997); United States v. Mrillo, 8
F.3d 864, 868 n.5 (1st Cr. 1993). The record is not clear as to
whet her the district court resentenced sua sponte or if it even
relied on Rule 35. But Rule 35(c) was the nost appropriate
authority under which the district could resentence Al burtis and

correct the clear error of failing to afford him his right to
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al locute. And whether the district court’s decision to resentence
was done sua sponte or after conference with the parties, who may
have orally noved for correction, is not determnative. See
Mrillo, 8 F.3d at 868 n.5 (holding that Rul e 35(c) corrections may
occur sua sponte or in response to post-judgnent notions). Thus,
we find that the district court properly resentenced Al burtis to
afford him his right to allocuOte and conclude that Alburtis’
fourth issue is wthout nerit.

5. 18 U.S.C. § 201(c)(2)

Al burtis’ fifth issue concerns whet her the governnent vi ol ated
18 U.S.C. 8§ 201(c)(2), the federal gratuity statute. Most of the
acconplice-witnesses who testified against Alburtis received
| eni ency i n exchange for their testinony. They were first provided
a downward departure under U S . S.G 8 5K2.1 and then through a
motion for further reduction under Federal Rule of Crimnal
Procedure 35. Referring to United States v. Singleton, 144 F. 3d
1343 (10th Cr. 1998), rev’'d en banc, 165 F.3d 1297 (10th GCr.
1999), Alburtis asserts that such |leniency for testinony violated
the anti-gratuity provisions of 18 U S.C. 8§ 201(c)(2).

The Tenth G rcuit, however, reversed Singleton in an en banc
sessi on. Notw t hstanding that reversal, Al burtis attenpts to
di stinguish his case from the en banc decision by arguing that
Singleton did not address whether the governnent violates

8§ 201(c)(2) when it files a Rule 35 nmotion for reduction in
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exchange for a defendant’s testinony. Whet her the leniency is
provi ded pursuant to Rule 35 or 8§ 5K2.1 is a distinction w thout
merit. W have repeatedly rejected the argunent that the
governnent violates the anti-gratuity provisions of 18 U S C
8§ 201(c)(2) by offering leniency to co-defendants in exchange for
t esti nony. United States v. Smth, 203 F.3d 884, 894 (5th Cr.
2000); United States v. Haese, 162 F.3d 359, 366-67 (5th Cr.
1998). Accordingly, Al burtis’ challenge predicated on the anti -
gratuity provisions of 18 U S.C. 8§ 201(c)(2) is unavailing.

6. Apprendi Error

In his supplenental brief, Alburtis contends that we should
vacate his sentences for Counts One and Two and remand hi s case for
a new sentencing hearing in light of Apprendi v. New Jersey.
Apprendi held that any fact, other than a prior conviction, that
i ncreases the penalty for a crine beyond the prescribed statutory
maxi mum nust be submtted to a jury. Apprendi, 120 S. C. at 2363-
64. Al burtis asserts, and the governnent concedes, that his 365-
nmonth sentences for Counts One and Two, which are to run
concurrently, exceeded the statutory nmaxinmum penalty for a
marij uana of fense under 21 U.S.C. § 841(b)(1)(C and (D). Because
t hose sentences exceeded the statutory maxi nuns, he maintains that
the i ssue of drug quantity with respect to those counts shoul d have

been submtted to the jury.
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“[I]f the governnment seeks enhanced penalties based on the
amount of the drugs under 21 U S. C. 8§ 841(b)(1)(A or (B), the
quantity must be stated in the indictnment and submtted to a jury
for a finding of proof beyond a reasonable doubt.” United States
v. Doggett, 230 F.3d 160, 164-65 (5th G r. 2000). Here, the
i ndi ctment charged the anmount of marijuana involved, but the jury
instructions failed to include the i ssue of quantity. Nonethel ess,
because Alburtis failed to object to the district court as to the
absence of drug quantity in the jury instructions, we review for
plain error. United States v. Slaughter, 238 F.3d 580, 583 (5th
Cr. 2001). “Moreover, even assum ng such error were otherw se
pl ai n, the Suprenme Court has expressly held that a jury instruction
that omts an elenent of the offense is subject to harm ess error
analysis.” 1d. That analysis for neasuring harmnl essness centers
around “whet her the record contains evidence that could rationally
lead to a contrary finding with respect to the omtted elenent.”
ld. at 584 (quoting Neder v. United States, 119 S. C. 1827, 1839

(1999)) . 1

HUA burtis contends that the Neder harm ess error standard, which
Sl aughter applied, should not be utilized in the instant case
because Sl aughter involved an attenpt to reverse a defendant’s
convictions while he nerely seeks to vacate his sentence. This is
a neani ngl ess distinction and is forecl osed by our recent decision
in United States v. Geen, 246 F.3d 433 (5th G r. 2001), which
applied the Neder standard for harmess error to a defendant’s
Apprendi claimto vacate his sentence. Furthernore, we note that
Sl aughter itself applied the Neder standard in affirmng the
def endant’ s convi cti ons and sentences. Sl aughter, 238 F. 3d at 584.
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Havi ng reviewed the record, we are convinced that it contains
no evidence that could rationally lead the jury to a conclusion
contrary to the quantities of drugs stated in the indictnent. And
as was the case in Slaughter, the jury had with it during
del i berations a copy of the indictnent setting forth the specific
quantities of drugs that coul d support the sentences i nposed by the
district court. See id.; United States v. G een, 246 F.3d 433, 437
(5th Gr. 2001). Accordingly, the district court’s failure to

instruct was harnl ess, and we affirm Al burtis’ sentences.

I11. CONCLUSI ON
For the foregoing reasons, Alburtis' nmotion to file a
suppl enental brief is GRANTED, and both Delgado’s and Al burtis

convi ctions and sentences are AFFI RVED
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