IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-50156

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

EUGENI O ZAPATA- | BARRA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

August 10, 2000
Bef ore GARWOOD, W ENER, and DeMOSS, Circuit Judges.
WENER, Circuit Judge, dissenting:

The majority opinion' classifies this South Texas Fourth

Amendnent vehicle stop case as a “close one” —to which | would
add “at best.” The majority stacks one nore opinion on the
bur geoni ng body of jurisprudence that —at |east figuratively —

has engrafted onto the Fourth Anendnent’s proscription of
unr easonabl e searches and sei zures the caveat “except in proximty
to our border with Mexico.” | count the Fourth Amendnent as hors

de conbat of the governnent’s so-called War on Drugs and its

' US. v. Zapata-lbarra, 212 F.3d 877 (5th Cr. 2000).




efforts to interdict illegal immgration, which together have
produced a kind of public hysteria that has in turn inpeded
rational judgnent and logic. W of the federal judiciary, who have
already diluted the Fourth Anmendnent by sanctioning a grow ng
nunber of exceptions to the warrant requi renent and by i ncreasingly
substituting “reasonabl e suspicion” for “probable cause” in many
warrantl ess searches or seizures, have now placed the Fourth
Amendnent’s protection of “the people” from unreasonabl e searches
and seizures into a state of suspended aninmation anywhere even
renmotely close to the Mexican border. Thus | see this “cl ose one”
as our court’s re-affirmation that, when it cones to intercepting
illegal drugs and aliens within 100 (or nore!) mles of that
border, the ends will justify the neans: A vehicle stop anywhere
within that zone will receive our hindsight benediction solely
because the stop’s search bore fruit.

Convi nced that the fabric of our society suffers significantly
nmore harm by sacrificing the right of all the people —including
t hose near the Mexican border —to the constitutional protections
of the Fourth Anmendnent than it gains fromthe apprehension of a
few nore illegal immgrants or narcotic traffickers and their
contraband, | respectfully dissent.

The espionage hysteria that followed Pearl Harbor proved

sufficiently contagious to i nfect even the Suprene Court —i ndeed,
even its staunchest defender of individual liberties, Justice Hugo
Bl ack —— producing the Court’s approbation of the governnent’s
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shameful internnment of thousands of Japanese Anericans.? To borrow
fromJustice Scalia,® | sense that history is likely to judge the
judiciary’'s evisceration of the Fourth Amendnent in the vicinity of
t he Mexican border as yet another jurisprudential nadir, joining

Koremat su, Dred Scott,* and even Plessy® on the list of our nost

shanmeful failures to discharge our duty of defendi ng constitutional
civil liberties against the popul ar hue and cry that woul d have us
abri dge them

Were it not for the conpulsion to lanent the |osses of
individual liberties that result from this emascul ation of the
Fourth Amendnent, | would not wite separately: Dissenting solely
to express disagreenent with ny colleagues’ evaluation of the
instant facts and their legal effects would be unjustified. And I
certainly do not wite in criticism of the DEA the Custons
Service, or the Border Patrol in general or this case’ s individual
agent in particular: Quite to the contrary, | amenbarrassed that
the federal courts have forced the dedicated, at-risk officers of

t hese agencies to engage in the charade of “articulating facts”

2 Korematsu Vv. United States, 323 U S. 214, 65 S.C. 193
(1944).

3 See Stenberg v. Carhart, 120 S. C. 2597, 2621 (2000) (where
Justice Scalia proclains that he is “optim stic enough to believe
that, one day, Stenberg v. Carhart wll be assigned its rightful
place in the history of this Court’s jurisprudence besi de Korenat su
and Dred Scott”).

419 How. (60 U.S.) 393 (1856).
> Plessy v. Ferguson, 163 U.S. 537 (1896).
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just so that we can point to sonething as the underpinnings of our
retrospective findings of “reasonable suspicion” when we uphold
vehicle stops that otherwi se offend the Fourth Amendnent. It is
we, not |aw enforcenent, who have constructed the straw man of
articul atabl e facts and we who then accept as justifiable suspicion
virtually anything and everything thus articul at ed:

The vehicl e was suspiciously dirty and nuddy, °®
or the vehicl e was suspi ci ousl y squeaky-cl ean;”’
the driver was suspiciously dirty, shabbily
dressed and unkept,® or the driver was too
cl ean;® the vehicle was suspiciously traveling
fast, 9 or was travel i ng suspiciously sl ow! (or
even was traveling suspiciously at precisely
the legal speed limt); the [old car, new car,
big car, station wagon, canper, oilfield
service truck, SUWV, van]!? is the kind of

6 See United States v. Carroll, 591 F.2d 1132, 1135 (5th Cr
1979) .

" See United States v. Nichols, 142 F.3d 857, 866 (%" Gir.
1998) .

8 See United States v. Sal azar-Martinez, 710 F.2d 1087, 1088
(5th Cir. 1983).

® See United States v. |Indocencio, 40 F.3d 716, 723 (5th Cr
1994) .

10 See United States v. DeWtt, 569 F.2d 1338, 1339 (5th Cir.
1978) [ Weak] .

11 See United States v. Garcia, 732 F.2d 1221, 1225 (5th Cr
1984); N chols, 142 F.3d at 866.

12 See United States v. Brignoni-Ponce, 422 U. S. 873, 884-85,
95 S. . 2574, 2582 (1974) (station wagon); United States v.
Mrales, 191 F.3d 602, 604 (5th Cr. 1999) (pickup truck wth
fi berglass cover); United States v. Gordon, 712 F.2d 110, 112-13
(5" Cir. 1983) (stake bed truck); Garcia, 732 F.2d 1221 at 1225
(canper); Salazar-Martinez, 710 F.2d at 1088 (luxury car);
| ndocencio, 40 F.3d at 723 (oil field vehicle).
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vehicle typically used for snuggling aliens or
drugs; the driver would not make eye contact
with the agent,® or the driver nmde eye
contact too readily; the driver appeared
nervous!* (or the driver even appeared too
cool, calm and collected); the tinme of day
[early norning, md-norning, |ate afternoon

early evening, late evening, mddle of the
ni ght ] is when “they” tend to snuggle
contraband or aliens; the vehicle was riding
suspi ci ously | ow (overl oaded), t® or
suspiciously high (equipped wth heavy duty
shocks and springs);! the passengers were
sl unped suspi ci ously in their seats,
presumably to avoid detection,® or the
passengers were sitting suspiciously ranrod-
erect; ! the vehicle suspiciously slowed when
bei ng overtaken by the patrol car traveling at
a high rate of speed wwth its high-beamlights
on,?° or the vehicle suspiciously naintained
its sanme speed and direction despite being
overtaken by a patrol car traveling at a high
speed with its high-beam lights on;? and on

13 See United States v. Orozco, 191 F.3d 578, 582 (5th Cir.

1999) ;

14 See United States V.

1977) .

Ni chols, 142 F.3d at 866.

Baynard, 553 F.2d 389, 392 (5th GCr.

15 See Morales, 191 F.3d at 866 (9:30-10:00 am; Garcia, 732
F.2d at 1225 (11:30 p.m).

6 See United States v. Payne, 555 F.2d 475, 477 (5" Gr

1977) ;

Garcia, 732 F.2d at 1225.

17 See United States v. Chavez-Chavez, 205 F.3d 145,
Cir. 2000).

18 See Orozco, 191 F.3d at 580.

19

slight weight).

149 (5"

See Chavez- Chavez, 205 F.3d at 149 (giving factor only

20 See United States v. Samaguey, 180 F.3d 195, 198 (5th Cir.

1999) ;

21

Moral es, 191 F.3d at 604.

Testi nony of Agent Zertuchi in the instant case.
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and on ad nauseam

We of the judiciary should be the last to cast verbal stones
at agents who proffer such facts in efforts to validate their
roving patrol stops. For it is we who have taught these sane
agents the bridge-table conventions to incant when chal | enged.

| find the instant facts disturbingly illustrative of how far
we have gone. | begin by enphasizing what is not part of the
calculus in this case: (1) The record does not contain testinony
that the day, date, or tine of this stop —approximately 9:30 p. m
on a Monday night in md-February — was suspicious; (2) the
physical condition of the van and its rate of speed were not
remarkable in any way; (3) there had not been recent reports of
smuggling activity on RR 2523; and (4) when the sout h-bound patrol
car nmet and passed the van fromthe opposite direction while both
vehicl es were traveling at highway speeds, the agent was not able
to determne either the ethnicity or the nunber of the van's
occupants —he testified, in fact, that he was unabl e t o nake such
determ nations under those conditions.

Then there are the five articulated “facts” that were credited
by the district court in holding that the agent had “reasonable
suspicion” to stop the van: (1) The agent’s experience (ten
years); (2) the van’s direction of northerly travel sone 24 mles
fromthe border; (3) the van's registration (San Angel o, Texas)
coupled with its traveling on a route other than the nost direct
path back to its city of registration; (4) the presence of five
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persons in the van; and (5) the “slunping” of the passengers. In
contrast to the district court, the panel majority in its de novo
reviewreiterates the eight Orozco factors,? but credits only (1)
the van’'s 24-mle proximty to the border, (2) characteristics of
the road (ranch road) and the direction being traveled by the van
(north), (3) the road’s usual traffic patterns (lightly travel ed
but wused from tine to tinme by snmugglers), (4) the agent’s
experience (ten years), and (5 the slunping of sonme of the
passengers (expressly credited by the panel mgjority only to the
slightest degree). Differing with the district court, the panel
majority did not find any significance in (1) the nunber of
passengers (even a mni-van seats seven and a standard van seats
nine or nore, but only five persons occupied the blue van in
gquestion), or (2) the passengers’ personal appearances (which the
agent could not discern before nmaking the stop). Mor e
significantly, the panel majority found no support in this case
fromthe Oozco factors of (1) recent illegal trafficking in the
vicinity (the uncontradicted evidence was that none had been
reported), (2) characteristics of the vehicle (none were suspi ci ous
——unl ess we count the agent’s failure personally to recogni ze the
van as belonging to one of the |ocal ranchers), (3) the driver’s
handl ing of the van (which the panel majority found to be nornal

natural, and unsuspicious under the circunstances), or (4)

22 United States v. Orozco, 191 F.3d 576, 581 (5th Cir. 1999).
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passengers slunping in their seats (recognized by the majority as
comon postures on rural road trips and thus given only the
slightest credit).

| concede that, like it or not, we are now precedent-bound to
credit proximty to the border because our jurisprudence is
constant on that being a “paranount factor” (which in turn, |
submt, makes it the prinme source of the |anentable *“border
exception” to the Fourth Arendnent). Precedent also requires us to
take i nto account the road’'s general reputation anong know edgeabl e
agents for being a snmugglers’ route, used nore frequently when the
checkpoint on the main highway is open. | hasten to add, however,
that in so doing we conmt error frequently —as does the panel
majority here —by confusing this justification for the presence
of the roving patrol on that road wth justification for the

agent’s making this particular stop of this particular vehicle:

The facts that (a) the checkpoi nt was open on Route 277, and (b) RR
2523 is known by experienced agents to be a route used to bypass
that checkpoint, do justify the presence of the roving patrol on
this ranch road on the day in question; however, those facts
contribute nothing to the reasonabl eness of the agent’s assertion
of suspicion of this particular van. Alone, the van’'s nere

presence on RR 2523 does not create or contribute to reasonable

suspicion for stopping it.
All of this leads ne to ask rhetorically why we do not just
“fess up” and declare in full candor that, irrespective of the
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Fourth Anendnent, we enpower all experienced |aw enforcenent
agents, while on roving patrol within X mles of the border, to
stop any unrecogni zed vehicle traveling north on secondary roads
like RR 2523, especially when the checkpoint on the area’s
principal highway is open? | submt that this is precisely what we
are telling the field agents, albeit indirectly through the thinly
di sgui sed shi bboleth of “articularable facts,” and that we add to

t hi s Wonder | and anal og our retrospective bl essing as reasonabl e of

any stop that has led to the discovery of drugs or illegal aliens
in the detained vehicle. Because, in actuality, a successful

search is all that we nowrequire to conclude in hindsight that the
stop was legally reasonable, our trial courts in south and west
Texas wll likely never again encounter a legally “unreasonable”
vehicle stop at a suppression hearing: Stops that produce no
contraband never nake it to a suppression hearing, so only
successful stops are heard —and under the current state of our
jurisprudence, any successful stop is a constitutional stop.

In response to the prosecutor’s efforts to strengthen the
i nstant case, the agent also articulated statistics, specifically
a record of sone 200 stops on RR 2523 that had produced 30
apprehensions. Contrary to the governnment’s contention of support,
these statistics prove the unreasonableness of this whole

Al bi gensi an?® approach: Braggi ng about netting 30 appr ehensi ons out

2 H story records that when, during the canpaign to elimnate
the anti-Ronme heresy centered in the Al bi region of southwestern
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of 200 stops is analogous to a mgjor |eague baseball player’s
bragging about a .150 batting average — hardly an all-star
per f or mance. More significant is what the agent and the pane
majority |eave unsaid, the obverse of their deduction: These
statistics really prove that 85% of the stops were m stakes! |In
ot her words, 85% of the tine |lawabiding citizens were hassled —
i nconveni enced, aggravated, frightened, and concei vably del ayed f or
work or school or church or even nmade to mss airline flights,
doctors’ appointnents, inportant business neetings, social or
famly functions, or the |li ke —for doi ng nothing nore suspi ci ous
than traveling —Ilegally, legitimately, and entirely within their
constitutional rights —on a public road that happens to be used
occasionally for illicit purposes.

O her than the agent’s years of service, the northbound van’s
proximty to the border, and the road’ s general (but not recently
reported) history of being used for illicit traffic, this |eaves
only the vehicle s licensure, i.e., being “registered out of San
Angel o,” as factual support for the panel mgjority’s concl usion
that the stop was reasonable. | find the crediting of this
“articul arable fact” nobst disturbing: VWhat is it in law or in
| ogi c that says a Texas-licensed vehicle, traveling in Texas within

100 mles of Mexico, is per se suspicious any tine it is not headed

France, the leader of the forces loyal to the Pope ordered his
troops to slay the heretics, sone soldiers inquired howthey could
distinguish the heretics from the faithful, whereupon the
C sterci an abbot commanded, “Kill themall; God will know H s own.”

10



directly to or fromits city of registration? In answering ny own
rhetorical question with a resounding “nothing!”, | find it a

qui ntessential non sequitur to credit, as an el enent of reasonable

suspicion (here, likely the deciding elenent), the fact that an
ot herwi se unrenmar kabl e Texas-1icensed vehicle, which is traveling
wthin Texas and is headed away from the border but in sone
direction — any direction — other than the nost direct route
home. For, in the absence of martial |aw, what | ogic says that in
this denocratic republic every notor vehicle nust be headed
directly to or fromits city of registration if it is to avoid
bei ng deened suspicious and thus subject to being pulled over
summarily by | aw enforcenent personnel, with all the invasiveness
that attends such a stop?

| find inescapable the conclusion that the agent in this case
was adj udged to have acted reasonably for Fourth Amendnent purposes
only because we of the federal judiciary have accepted the
proposition that the mssion of interdicting illegal aliens (or
drugs) in proximty to the Mexican border justifies riding
roughshod over the Fourth Anendnent’s guarantees. Signing on to
this inverted priority results in our permtting — nay,
encouraging — agents on roving patrol to conduct warrantless
sear ches, devoi d of reasonabl e suspi ci on, nuch | ess probabl e cause.
How is this practice distinguishable fromthe forner practice of
Sout hern peace officers who randomy stopped bl ack pedestrians to
i nquire, “Hey, boy, what are you doin’ in this neighborhood?” Al
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that we now require is that the agent play our parlor gane and
“articulate” to us virtually any set of facts as triggering
suspicion in his mnd. That the facts thus articulated m ght be
(and frequently are) wholly irrelevant, imuaterial, and i nconpet ent
to support reasonable suspicion is no longer inportant to the
courts or the law enforcenent agencies in our self-orchestrated
danse macabre.

In summary, | take but slight issue with ny col |l eagues of the
panel majority or wth the agent who stopped Zapata-Ibarra.
Rat her, the bone | pick is with the judiciary as a whole for the
part we have played and continue to play in rolling back the Fourth
Amendnent to points many mles this side of our border with Mexico.

Shanme on us. At |east the war that pronpted the Suprene Court
that to condone the internnent of Japanese Anericans? was a full-
fl edged, Congressionally-declared, “shooting” war. These are the

reasons why | respectfully dissent.

24 See, e.0., Korematsu v. United States, 323 U.S. 214, 65
S.Ct. 193 (1944).
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