Revi sed August 6, 2002
IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-41490

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

JOSE CLEOTI DE SAOLI S, al so known as Littl e Cocho; ECLI SERI O MARTI NEZ
GARCI A; SALVADOR PI NEDA CONTRERAS, al so known as Chi no; FRANCI SCO
FAVELA, also known as Jr, also known as Big Jr, also known as
Dreamer; ALFONZO MEZA; ARTURO MEZA, also known as Jr; H LARIO

MERLAN SCLIS, al so known as Cocho; AURELI O MENDEZ;, JOSE ALBERTO
MEZA, al so known as Beefy,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Eastern District of Texas

July 18, 2002

Before KING Chief Judge, and H G3 NBOTHAM and DAVIS, GCrcuit
Judges.

PATRICK E. H Gd NBOTHAM Circuit Judge:

Thi s appeal arises froma 36-count indictnent of 29 defendants
for conspiracy to distribute heroin and cocai ne i n Pl ano, Texas and
i ndi vidual violations of 21 U . S.C. § 841(a)(1). Eleven defendants
went to trial, ten were convicted of conspiracy and various

i ndi vidual drug offenses, and ni ne—Jose Cleotide Solis, Ecliserio



Martinez Garcia, Salvador Pineda Contreras, Francisco Favela,
Al fonzo Meza, Arturo Meza, Hilario Merlan Solis, Aurelio Mendez,
and Jose Al berto Meza—now appeal their convictions and sentences.
| . Factual background

I n Septenber 1997, a concerted effort by | ocal and federal | aw
enforcenent agencies to apprehend heroin traffickers in Plano
Texas led to the formation of the Plano Heroin Task Force. The
governnent’s investigation determned that in late 1996 Aurelio
Mendez and Ecliserio Martinez Garcia were part of a conspiracy to
i nport heroin fromGuerrero, Mexico, where it was manufactured, to
North Texas. Mendez and Garcia sold the heroin to Hlario Merlan
Solis. Hlario s brother Jose Cleotide Solis then distributed the
heroin until he was arrested on July 9, 1997.

Among Hilari o’ s custoners was Al fonzo Meza. Alfonzo lived at
1120 Avenue | in Plano, which becane known as the “blue house,”
wth his brother Jose Al berto Meza and several friends including
Franci sco Favel a and Santiago Mejia. These individuals, along with
Al fonzo’s and Jose’s brother Arturo Meza, sold heroin fromthe bl ue
house.
Search of Al fonzo Meza's house on May 14, 1997

On May 14, 1997, officers arrived at the blue house hol di ng an
arrest warrant for Jose Meza. At the sanme tinme, building
i nspectors acconpani ed by two other Plano Police officers arrived

at the blue house. The inspectors intended to condemm the house



for housing code violations. After the officers wth the warrant
searched the house for Jose and found that he was not present, a
police officer approached Al fonzo Meza outsi de the house and asked
if there were any weapons inside. Alfonzo replied that there was
a .45-caliber pistol on a shelf in his bedroomand consented to the
officer’s retrieving the gun. However, when the officer could not
reach the gun w thout assistance, an acconpanying officer noved a
cooler fromacross the roomfor the officer to stand on. On noving
the cool er, the acconpanying officer noticed a baggi e containing
what appeared to be heroin capsules. After retrieving the gun, the
of ficers re-approached Al fonzo and received consent to search the
entire house. The bl ue house was thereafter condemed.
Aftermath of the search and condemati on of Al fonzo Meza's house

After the blue house was condemmed, Mjia, Favela and others
sol d heroin and cocai ne fromhotel roons, using Jose Solis as their
source until Jose’'s arrest in July 1997. Hlario Solis then
i ntroduced Salvador Contreras Pineda as the source for these
i ndi vi dual s’ drugs.
State court convictions of Favela and Al fonzo Meza

On Septenber 18, 1997, Favela was arrested in a hotel room
W th cocaine and heroin. He pled guilty to possession with intent
to deliver nore than 4 granms but |less than 200 granms of heroin,
possession of | ess than 1 gramor heroin, possession withintent to

deliver nore than 4 grans but |ess than 200 grans of cocaine, and



possession of |less than 1 gramof cocaine in Texas state court and
was sentenced to 20 years inprisonnent.

Al fonzo Meza was |i kewi se convicted on April 6, 1998 in Texas
state court of two counts of delivery of cocaine, one count of
possession with intent to deliver cocaine, and one count of
possession with intent to deliver heroin. He was sentenced to
concurrent 15-year terns on each of the four counts.

Search of Sal vador Pineda’s house on Novenber 23, 1997

Pineda lived in a house at 211 Walnut Street in MKinney,
Texas, with his wife and Garcia and Garcia’s wfe. On Novenber 23,
1997, Pineda and Garcia were arrested away from their house.
Police officers then arrived at 211 Walnut Street and obtai ned
consent from Pineda’s wife to search the residence and the
out bui I di ngs behi nd the house.

Convi ctions of Sal vador Pineda and Ecliserio Martinez Garcia

Pineda pled guilty on March 3, 1998 to possession with intent
to distribute heroin and, on June 25, 1998, was sentenced to a term
of inprisonnent of 125 nonths. Garcia pled guilty on March 13,
1998 pursuant to a witten plea agreenent with the governnent and
was sentenced to a term of inprisonnent of 120 nonths.

St at enment of Jose Meza on March 26, 1998 Jose Meza was arrested on
March 26, 1998 and pronptly gave a vi deotaped confession to the

pol i ce.



Indictnent in the present case

On June 24, 1998, the Federal Gand Jury for the Eastern
District of Texas returned a 36-count indictnent charging 29
def endant s. Count 1 charges a conspiracy from an unknown date
unti| Decenber 1997 to distribute heroin and cocaine in violation
of 21 U S.C 8§ 846. Counts 2-7, 9, 12-16, and 18-28 charge vari ous
defendants with distribution of or possession with intent to
di stribute heroin or cocaine or both in violation of 21 U S.C. 8§
841(a)(1). Counts 6, 9, 12, 16, and 27 al so charge that a user of
the drugs died or suffered serious bodily injury fromthe use of
t he drugs.

Thereafter, Mendez was arrested on July 22, 1998, and his
house was searched. The follow ng day, the co-conspirators naned
in the indictnment who were not already in custody were arrested in
a nulti-agency drug sweep.

Course of proceedings in the district court

On Decenber 17, 1998, the district court denied, inter alia,
Pineda’s and Al fonzo Meza' s notions to suppress evidence seized
from their residences; Jose Mza' s notion to suppress his
vi deot aped confession; Garcia's, Jose Meza's, Alfonzo Meza's, and
Favela’s notions to dism ss the indictnent; and Mendez’s notion to
sever. The district court allowed each defendant to join in other

def endants’ notions and objections w thout an additional filing.



The defendants also filed notions to strike surplusage in the
i ndictnment, specifically any reference to heroin deaths or injuries
set forth in Counts 6, 9, 12, 16, and 27 and Count 1's Overt Acts
7, 10, 13, and 34. They also requested that the district court
limt the governnment’s proof at trial to evidence of possession,
di stribution, and manufacture of controlled substances and ot her
statutory violations. The district court granted these requests
and struck the | anguage fromthe indictnent.

Trial began on February 3, 1999. The district court denied
motions for acquittal by Jose Solis, Garcia, Pineda, Favela,
Al fonzo Meza, Arturo Meza, Hilario Solis, Mendez, and Jose Meza on

February 22, and, on February 25, the following verdict was

returned:
Jose Solis guilty on Count 1-3, 6-7
Garci a guilty on Counts 1, 6, 9, 12, 14-15, 18-28
Pi neda guilty on Counts 1, 6, 9, 12, 14-15, 18-25,
27-28
Favel a guilty on Counts 1, 4-5, 13

Al fonzo Meza guilty on Counts 1-6, 12, 27
acquitted on Count 9

Arturo Meza guilty on Counts 1, 4-6, 9, 12, 27
Hlario Solis guilty on Counts 1, 6, 9, 12
Mendez guilty on Counts 1, 6, 9, 12, 27

Jose Meza guilty on Counts 1, 4-5, 12, 27
acquitted on Counts 6, 9

On Decenber 7-8, 1999, the district court held a hearing on

the causes of death and serious bodily injury as a result of the



use of heroin and cocaine distributed by the defendants and on the
applicability of US. S.G § 2D1.1(a)(2). The governnent presented
testinony from nedical exam ners as to the causes of death of the
i ndi vidual s the governnment alleged died as a result of the sale of
drugs charged in Counts 6, 9, 12, and 27. The district court found
by a preponderance of the evidence that heroi n caused t he deat hs of
three of the individuals—MIlan Ml ina (Count 6), George Wesley
Scott (Count 9), and Rob Hi Il (Count 12)-and that heroin and
cocai ne toget her caused the death of Erin Baker (Count 27) and the
serious bodily injury to Daniel Merek (Count 16).

On Decenber 8, 1999, the district court inposed the follow ng

sent ences on Garcia, Pineda, Favel a, and Mendez:

Garci a life inprisonnent on Counts 1, 6, 9, 12, 27
480 rmont hs on Counts 26, 28
240 nmont hs on Counts 14-15, 18-25

Pi neda life on Counts 1, 6, 9, 12, 27
480 nont hs on Count 28
240 nont hs on Counts 14-15, 18-25

Favel a 140 nonths on Counts 1, 4, 5, 13
Mendez life on Counts 1, 6, 9, 12, 27

On Decenber 9, 1999, the district court inposed the follow ng
sentences on Jose Solis, Al fonzo Meza, Arturo Meza, Hilario Solis,

and Jose Meza:

Jose Solis 240 nmont hs on Counts

1

Al fonzo Meza 360 nonths on Counts 1
240 nont hs on counts 2-5

1

4

Arturo Meza 360 nmont hs on Counts
240 nmont hs on Counts



Hlario Solis 400 nonths on Counts 1, 6, 9, 12

Jose Meza 360 nonths on Counts 1, 12, 27
240 nont hs on Counts 4-5

The district court ordered each defendant’'s sentences to run
concurrently.

Al l nine def endants have ti nely appeal ed their convictions and
sentences. W address the defendants' challenges in turn.

1. Challenges to the defendants’ convictions
A. Mdtions to dism ss on grounds of double jeopardy and viol ation
of plea agreenent
1

Garcia argues that the district court erred in denying his
nmotion to di smss on grounds that the prosecution violated his plea
agreenent in an earlier case. He clains that his earlier guilty
pl ea barred this prosecution because the governnent agreed not to
charge him for acts which he commtted prior to the date of the
pl ea agreenent and which he disclosed to the governnent, provided
they were not crines of violence or violations of Title 26 of the
Uni ted States Code.

W review de novo the |legal question of whether the
governnment’s conduct violates the terns of the plea agreenent,?! but
Garci a bears the burden of proving the facts establishing a breach

of the agreenent-specifically, paragraph 9 providing that the

! United States v. Valencia, 985 F.2d 758, 760 (5th Cr. 1993).

8



governnent agrees “[n]Jot to charge Defendant wth any other
crimnal violations concerning activities commtted prior to the
date of this agreenent which the Defendant makes known to the
Uni ted States and which did not involve crinmes of violence or Title
26 offenses”—by a preponderance of the evidence.? The
uncontroverted evidence offered at the hearing on Garcia s notion
established that Garcia did not disclose the crinmes for which heis
charged within the instant indictnent. Garcia did not prove that
the governnent breached paragraph 9 of his plea agreenent by
indicting Garcia in cause nunber 4:98-CR-47. W affirm the
district court’s denial of Garcia’s notion to dismss on these
gr ounds.
2.

Pineda argues that the district court erred in denying his
motions to dismss the indictnent on double jeopardy grounds
because his indictnment in an earlier case barred this prosecution
for possession with intent to distribute heroin.?

“[Whether a prosecution violates the Double Jeopardy C ause
of the Fifth Amendnent is a question of law and is reviewed de

novo,” but the district court’s factual findings are reviewed only

2 United States v. Saling, 205 F.3d 764, 766 (5th Cir. 2000).

8 Grciaraised asinmlar argunent before the district court, which he has
not renewed on appeal, although he has generally nmoved to adopt his co-
def endants’ argunment pursuant to Federal Rule of Appellate Procedure 28(i). He
may not, however, adopt Pineda’s argunent on appeal because it is necessarily
fact-specific. See United States v. Baptiste, 264 F.3d 578, 586 n.6 (5th Cir.
2001) (“FRAP 28(i) pernmits appellants to do so for challenges that are not
fact-specific as to a particular defendant.”).

9



for clear error.* Pineda’s challenge to the indictnent fails.
Pi neda nay be charged with conduct in a conspiracy count, as overt
acts, in the instant indictnment (4:98-CR-47) for crimnal conduct
of which he has previously been convicted under a different
indictnment (4:98-CR-3) under 21 U S.C. § 841(a)(1).° Even to the
extent conduct charged in Counts 1, 19-21, 23-25, and 28 of the
instant indictnent was used as relevant conduct in sentencing
Pineda in cause nunber 4:98-CR-3, there is no violation of the
Doubl e Jeopardy Clause in the indictnment for this conduct in the
i nstant cause. Moreover, the sentences inposed on Pineda in the
two cases run concurrently.?®

“Col | ateral estoppel conpletely bars a subsequent prosecution
only when a fact ‘necessarily determned in the first prosecution
is an essential elenent of the offense charged in the subsequent
prosecution.”’ The facts necessary to the determnation of
Pineda’s guilt for possession with intent to distribute heroin in
cause nunber 4:98-CR-3 are not essential el enents of the conspiracy

charge in Count 1 of the instant indictnent, even if alleged

4 United States v. Delgado, 256 F.3d 264, 270 (5th G r. 2001).

5 See United States v. Brackett, 113 F.3d 1396, 1400 n.6 (5th Gr. 1997);
United States v. Deshaw, 974 F.2d 667, 676 (5th Gr. 1992); United States v.
Marden, 872 F.2d 123, 125 (5th Gr. 1989).

6 See United States v. Wttie, 25 F. 3d 250, 254-61 (5th Gr. 1994).

" Brackett, 113 F.3d at 1399.
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therein as overt acts.® The court did not err in denying Pineda s
notion to dism ss.
3.

Favel a argues that the district court erred in denying his
motion to dismss Counts 1, 4, 5, and 13 of the indictnent on
doubl e jeopardy grounds. He argues that he pled guilty in an
earlier prosecutionin state court to the exact transactions |isted
in Overt Acts 5, 6, and 16 in Count 1 of the instant indictnent and
that his prior conviction in state court is for the sane alleged
crimnal conduct listed in Counts 1, 4, 5, and 13, all requiring
the sane elenents, except for the conspiracy charge in Count 1.
Favel a argues that his claimis excepted fromthe dual sovereignty
doctrine because of the conprehensive interacti on between the state
and federal agencies involved in his arrest.?®

It is well-established that, “[u]nder the dual sovereignty
doctrine, successive prosecutions by separate sovereigns for crines
arising out of the sane acts are not barred by the Doubl e Jeopardy

Cl ause,” unl ess prosecution by one sovereign is used as a tool

for successive prosecution by another sovereign.’'”?0 However,

8 Cf. id. at 1399-1400.

® Al fonzo Meza raised the sane argunent before the district court, which
he has not renewed on appeal, although he has generally noved to adopt his co-
def endants’ argunent pursuant to Rule 28(i). He may not, however, adopt Favela’'s
argument on appeal because it is necessarily fact-specific. See Baptiste, 264
F.3d at 586 n.6.

0 United States v. Johnson, 91 F.3d 695, 697 (5th Cr. 1996) (quoting
United States v. Lanza, 260 U.S. 377, 382 (1922)).

11



“Iw hen a defendant cl ains collusion between federal and state | aw
enforcenent officials, the defendant has the burden of producing
evidence to show a prima facie double jeopardy claim”  The
district court’s determ nation of whether the defendant has cone
forward with evidence to show a prinma facie case of “collusion
between the federal and state governnent” is a factual finding we
review only for clear error.?'?

Favel a’s double jeopardy claimis without nerit. Under the
dual sovereignty doctrine, there is no double jeopardy violationin
any overlap that may exist between Favela's state court drug
convictions and substantive counts or overt acts charged in the
instant indictnent. Favela has not established any clear error in
the district court’s finding that there was no col |l usi on between
the federal and state prosecutors in this case or, nore
specifically, that there was no evi dence that the state prosecution
of Favela was nerely a tool of the federal authorities. The
district court did not err in denying Favela s notion to dism ss.
B. Motions to suppress the fruits of consent searches

In review ng the denial of the defendant’s notion to suppress,
we review the district court’s factual findings, including its

credibility choices, for clear error and its | egal conclusions de

11 United States v. MKinney, 53 F.3d 664, 676 (5th Gr. 1995).
2 ]d.
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novo. ¥ “We view the evidence in the light nost favorable to the

party that prevailed in the district court,” here the governnent.

A search conducted pursuant to consent is excepted fromthe
Fourth Anendnent’s warrant and probabl e cause requirenents.® “In
order to satisfy the consent exception, the governnent nust
establish that consent to search was freely and voluntarily given
and that the individual who gave consent had authority to do so”
and “must prove by a preponderance of the evidence that consent was
voluntary and effective.”' Additionally, “the governnent has the
burden of proving that the search was conducted within the scope of
t he consent received.”?

Consent need not be given by the defendant hinself. “In the
context of searches, it is well established that the police may
conduct a warrantl|less search of an area w thout running afoul of
the Fourth Anmendnent if a third party with conmon control over the
area consents to the search.”!®

“The voluntariness of consent is a question of fact to be

determ ned froma totality of the circunstances,” and we reviewthe

3 United States v. Hunt, 253 F.3d 227, 229-30 (5th Gr. 2001).
¥4 1d. at 230.

% United States v. CGonzales, 121 F.3d 928, 938 (5th Gr. 1997).
% 1d.

7 United States v. WIlson, 36 F.3d 1298, 1304 (5th Gr. 1994).

8 United States v. Hernandez-Zuniga, 215 F.3d 483, 487 (5th Gr.), cert.
deni ed, 531 U.S. 1038 (2000).

13



district court’s finding of voluntariness for clear error.?®
““\Where the judge bases a finding of consent on the oral testinony
at a suppression hearing, the clearly erroneous standard is
particularly strong since the judge had the opportunity to observe
t he deneanor of the witnesses.’”?° This court considers six factors
in evaluating the voluntariness of consent to search, all of which
are relevant, but no one of which is dispositive or controlling.?
The consent, however, may not be given “sinply in acqui escence to
a claimof lawful authority.”??
1

Pineda argues that the district court erred in denying his
notion to suppress the evidence found in the warrantl ess search of
his house and the outbuildings behind his house on Novenber 23,
1997, based on the allegedly invalid consent obtai ned fromPi neda’s
wfe.

Pineda first contends that his wfe' s consent was

involuntarily given. The district court, after hearing conflicting

9 United States v. Cooper, 43 F.3d 140, 144 (5th Cr. 1995).

20 United States v. Kelley, 981 F.2d 1464, 1470 (5th G r. 1993) (quoting
United States v. Sutton, 850 F.2d 1083, 1086 (5th G r. 1988)).

22 Id. (“In evaluating the voluntariness of consent, we have consi dered
six factors: ‘(1) the voluntariness of the defendant’s custodi al status; (2) the
presence of coercive police procedures; (3) the extent and level of the
def endant’ s cooperation with the police; (4) the defendant’s awareness of his
right to refuse to consent; (5) the defendant’s education and intelligence; and
(6) the defendant’s belief that no incrimnating evidence will be found.’”
(quoting United States v. Aivier-Becerril, 861 F.2d 424, 426 (5th Gr. 1988))).

2 United States v. Lopez, 911 F.2d 1006, 1010 (5th G r. 1990).
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testinony at a suppression hearing, found that: Pineda’ s wi fe was
not placed under arrest prior to, or coerced into, signing the
form an INS agent explained the formto Pineda’s wife in Spanish
and advi sed her of her rights to refuse consent and to require a
search warrant; Pineda’s wife was not threatened or prom sed
anything and did not appear to be distraught; Pineda’'s wfe
cooperated in the search and pointed out heroin in a closet; based
on the court’s observations at the hearing, she was intelligent
enough to know what was bei ng asked of her; and she was aware that
incrimnating evidence was at the house because she pointed heroin
out herself. Viewing the evidence in the light nost favorable to
the governnment, and giving due deference to the credibility
determ nations of the district court, we conclude that the district
court did not clearly err in its findings and that, under the
totality of the circunstances, the district court did not err in
concluding that Pineda’s wife’'s consent was voluntarily given.

Pi neda al so argues that the governnent failed to prove that
his wife had authority to give consent to search the house and the
out bui I di ngs. He argues that the record does not support the
governnent’s reliance on her joint access or control over the
resi dence and out bui |l dings or that the officers reasonably believed
t hat she was aut horized to consent. The district court found that
Pineda’s wife has authority to consent to the search of the house
and outbuil dings, because she lived there with her husband and
mutual |y used the property and had j oi nt access to and control over

15



it. Based upon our review of the record as a whole, we concl ude
that the district court’s findings are not clearly erroneous and
that, at the very least, the circunstances surrounding Pineda s
w fe s giving consent to search are such that reasonable officers
coul d have believed that she was authorized to consent to a search
of her marital residence.?® Accordingly, we affirmthe district
court’s denial of Pineda’ s notion to suppress.
2

Jose Meza argues that the district court erred in denying a
nmotion to suppress evidence taken from Al fonzo Meza' s house—the
“bl ue house”—+n a search on May 14, 1997. W note that Al fonzo
Meza filed the notion to suppress the fruits of this search, not
Jose Meza. On appeal, the issue of the district court’s alleged
error in denying the notion to suppress the drugs, guns, and ot her
evi dence recovered fromthe house is specifically raised only by
Jose Meza. Jose Meza’'s argunent on appeal nmay be adopted by
Al fonzo Meza through Rul e 28(i), because the facts are not specific
to Jose Meza vis-a-vis Alfonzo Meza and because Al fonzo cl early has
standing to chall enge the search of his residence. W conclude, in
any event, that neither defendant is entitled to relief on this
poi nt of error.

To begin wth, contrary to Jose Meza’s contention, the police

did not require probable cause or a warrant to ask Al fonzo Meza

28 See Gonzales, 121 F.3d at 938.
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whet her any weapons were |ocated in the house, where there is no
indication that asking him this question anpbunted to a Fourth
Anendnent seizure.? Nor was probable cause required once the
officers obtained Alfonzo Meza' s consent to seize the gun he
identified as being in his bedroomon a shelf.?

Jose Meza argues that Al fonzo Meza’'s consent to a search for
the gun he identified was not given freely and voluntary. I n
support of this claim Jose Meza notes that: seven police officers
were present, constituting a show of force and grounds for assum ng
that the search was inevitable; the police officer asked Al fonzo
about weapons only after the officers serving the arrest warrant
for Jose Meza searched the house and did not find Jose; Al fonzo was
never read a Mranda warning before being asked about weapons;
Al fonzo was never advised that he had the right to refuse consent
to search for the gun; and there is no evidence that ownership of
the gun in his house was illegal.

We note first that many of these observations cut in favor of
a finding of voluntariness. For exanple, that Al fonzo was not in
custody and that the police were not required to read hi ma M randa
war ni ng. 2® Moreover, while “know edge that incrimnating evidence

woul d be found does not necessarily weigh against a finding of

24 See Cooper, 43 F.3d at 145.

25 See United States v. Michaca-Barrera, 261 F.3d 425, 435 n.33 (5th Gr.
2001) .

%6 See United States v. Tonpkins, 130 F.3d 117, 122 (5th Cr. 1997).
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voluntary consent,”?” the absence of an obvious crine in the
ownership of a gun certainly does not render consent involuntary.
Further, we have held consent to be voluntary even in the face of
greater shows of force than the presence here of seven officers,
sone in uniform and none with weapons drawn or displaying force
beyond their presence in nunbers.? Furthernore, “[w hile know edge
of the right to refuse consent is one factor in determning
vol untariness, the failure to advise an individual of the right to
wi t hhol d consent is not determinative in and of itself.”?®

We al so note that, after hearing testinony at the suppression
hearing, the district court found that Al fonzo Meza voluntarily
gave oral consent to search the house for the gun. View ng the
evidence in the light nost favorable to the governnent, and
crediting the district court’s credibility determnations, we
conclude that, under the totality of the circunstances, Alfonzo
Meza' s consent to search for the gun in his roomwas voluntarily
gi ven.

However, having obtained this consent to search and having
proceeded to the room where Al fonzo indicated the gun was | ocated
on a shelf, an officer acconpanying the officer who was given

consent to search for the gun noved a cooler over to the shelf to

27 1 d.
28 See Gonzales, 121 F.3d at 939.

2 United States v. Galberth, 846 F.2d 983, 988 (5th Gir. 1988) (footnote
omtted).
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allow the shorter, searching officer to reach the gun. Jose Meza
argues that, in so doing, the police exceeded the scope of the
consent to search and viol ated his Fourth Amendnent rights and t hat
this violation tainted the subsequent consent Alfonzo gave to
search the entire house.?3® We di sagree. The wuncontroverted
evidence shows that the cooler was noved only in order to
effectuate the search for the gun, for which consent was
voluntarily given. As such, the officers did not exceed the scope
of the consent,3 and, as the district court found, the heroin found
under the cooler was in plain view *

We further conclude that, under the totality of the
ci rcunst ances, the subsequent consent to search was voluntarily
gi ven. The district court, after hearing testinony at the
suppression hearing, found that: Al fonzo Meza gave witten consent
to further search the residence; the consent forminforned Al fonzo
of his right to refuse consent; Al fonzo was cooperative and was not
in custody at the time; there were no coercive police procedures
used; and Alfonzo was free to leave and did so. View ng the
evidence in the |ight nost favorable to the governnent, and giving

due deference to the district court’s credibility determ nations,

80 See United States v. Vega, 221 F.3d 789, 801-02 (5th Cir. 2000), cert.
denied, 531 U.S. 1155 (2001).

81 See United States v. Stewart, 93 F.3d 189, 192 (5th Cir. 1996); United
States v. McSween, 53 F.3d 684, 687 (5th Gr. 1995).

82 See United States v. Miunoz, 150 F.3d 401, 411 (5th GCr. 1998).
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we conclude that the district court did not clearly err in its
findings and that the district court correctly concluded that
Al fonzo Meza’'s consent was voluntarily given. We hold that the
district court did not err in refusing to suppress the fruits of
the search of Al fonzo Meza's residence.

C. Motion to suppress Jose Meza's videot aped confession

Jose Meza argues that the district court erred in denying his
motion to suppress, and thereafter admtting, his videotaped
confession of March 26, 1998. He argues that he was intoxicated
when he gave the statenent and, as such, despite being given a
M randa war ni ng, his confession was not the product of his free and
rational choice and he did not freely and voluntarily waive his
constitutional rights to counsel and silence.

“In reviewing a ruling on a notion to suppress a confession,
we give credence to the credibility choices and fact finding by the
district court wunless they are clearly erroneous,” but “the
ultimate issue of voluntariness is a legal question reviewed de
novo. "% Likew se, “a district court’s determ nation regarding the
validity of a defendant’s waiver of his Mranda rights is a
question of |aw reviewed de novo, but this court accepts the
factual conclusions wunderlying the district <court’s |ega

determ nation unless they are clearly erroneous.”3

3% United States v. Millin, 178 F.3d 334, 341 (5th Gr. 1999).
% United States v. Garcia Abrego, 141 F.3d 142, 171 (5th Gr. 1998).
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We have rejected a challenge simlar to Jose Meza’s in United
States v. Garcia Abrego, *® wherein the defendant argued that “that
the drugs that Mexican officials admnistered to him coupled with
the solicitousness of U S. |awenforcenent officials, rendered his
custodi al statenent involuntary.”3 There, we concluded that “[t] he
record contains anple evidence fromwhich the district court could
conclude that the drugs that Mexican authorities admnistered to
Garcia Abrego did not inpair his nental capacity” and that “Dr.
Coleman’ s testinony that Garcia Abrego did not appear inpaired and
evinced none of the synptons of a Valium overdose, together with
the testinony of the officers who interviewed Garcia Abrego that he
appeared in no way inpaired, provided an adequate basis for the
district court’s conclusion that Garcia Abrego’s nental capacity
was not inpaired as a result of the drugs that he had been
adm nistered earlier in the day.”® W further observed that “the
district court was free to accord great weight to the testinony of
t hose i ndividual s who actual |y observed Garcia Abrego prior to his
interview with | aw enforcenment authorities.”?®

Simlarly, here, Jose Meza presented his own testinony that he

“did sonme speed” about an hour before being taken into custody and

3 141 F.3d 142 (5th Gr. 1998).
% |d. at 170.

7 1d.

B .
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that he did not renmenber being arrested or being read a Mranda
war ni ng. He also testified that he had been arrested and read
M randa war ni ngs several tinmes previously and understood his rights
each tinme. Jose Meza also presented the testinony of a |icensed
chem cal dependency counsel or who testified that, based on a revi ew
of portions of the videotaped statenent, Jose Meza appeared to be
on sone kind of anphetam ne

The governnent presented the testinony of Billy Meeks, an
experienced Pl ano Police Departnent detective who interviewed Jose
Meza and who had prior dealings with him Meeks testified that he
read Jose Meza a Mranda warning and that Jose responded that he
understood and that he was willing to talk. Meeks also testified
that there was no indication that Jose Meza was under the influence
of any controlled substance and that, when asked prior to the
interview, Jose Meza stated that he had | ast used cocai ne or heroin
el even days before. Meeks further testified that Jose Meza was not
in handcuffs, was not threatened or nmade any prom ses, and was
aware of questions asked and was responsive.

The district court also viewed portions of the videotape
itsel f. It then found that: the interview took place one hour
after arrest; Jose Meza was infornmed of the charges and read a
M randa warning; no coercion was used and no prom ses were nade;
and Jose Meza |ooked alert on the videotape, was lucid and

responsive, was quite articulate talking to Meeks and answering
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Meeks’s questi ons, and appeared to be understanding the
conversation, despite occasionally yawni ng and scratchi ng hinsel f.
On the strength of these findings, which we conclude were not
clearly erroneous, we conclude that the governnent proved, by a
pr eponder ance of the evidence, that Jose Meza voluntarily confessed
and validly waived his Fifth Amendnent rights followng a Mranda
warni ng.* As such, we affirmthe district court’s denial of Jose
Meza’s notion to suppress his videotaped statenent.
D. Motions to sever

Joi nder of defendants “is proper if co-defendants are all eged
to have participated in the sanme act or transactions constituting
the offense.”*® GCenerally, “persons indicted together should be
tried together, especially in conspiracy cases.”* Under Federal
Rule of Crimnal Procedure 14, a “[d]istrict court may grant a
severance ‘[i]f it appears that a defendant or the governnent is
prejudiced by a joinder of offenses or of defendants in an

i ndi ctment or information or by such joinder for trial together.’ "%

% See Mullin, 178 F.3d at 341-42; Garcia Abrego, 141 F.3d at 170, 171;
United States v. Andrews, 22 F.3d 1328, 1337-38 (5th Cr. 1994).

4 Burton v. United States, 237 F.3d 490, 494 (5th G r. 2000).
a4 1d.

42 United States v. Matthews, 178 F.3d 295, 298 (5th Cr. 1999) (quoting
FED. R CGv. P. 14).
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“We review the denial of a severance notion for an abuse of
di scretion.”* Qur standards for challenges to a district court’s
denial of a notion to sever are well-settled: “To prevail, “the
def endant nust show that: (1) the joint trial prejudiced himto
such an extent that the district court could not provide adequate
protection; and (2) the prejudice outweighed the governnent’s
interest in econony of judicial admnistration.”*

1

Jose Solis argues that the district court erred in denying him
a severance because he was forced to trial wth his brother, who
was charged with nunmerous overt acts which Jose Solis argues
produced a spill-over effect leading to Jose’s convictions, and
that he was afraid to testify on his own behal f.* He argues that
he was convicted on guilt by association. 4

We conclude that the district court did not abuse its
discretion in denying a severance for Jose Solis. The grounds

rai sed by Jose Solis do not rise to the |level of a serious risk

4 United States v. Peterson, 244 F.3d 385, 393 (5th Cir.), cert. denied,
122 S. &. 133, and cert. denied, 122 S. C. 142 (2001).

4 1d. (quoting United States v. Richards, 204 F.3d 177, 193 (5th Cr.),
cert. denied, 531 U S. 826 (2000)).

4 Jose Solis did not personally file a notion to sever but sinply adopted
hi s co-defendants’ notions per the district court’s order, insofar as they were
applicable to him and then orally reurged the notion to sever at trial

4 To the extent the other defendants would seek to raise this issue by
adoption by reference under Rule 28(i), severance issues are fact-specific,
requiring a showi ng of “specific conpelling prejudice,” United States v. Nutall
180 F. 3d 182, 187 (5th Cr. 1999), and so cannot be so adopted by reference, see
Baptiste, 264 F.3d at 586 n.6.
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that a joint trial would conprom se one of Jose Solis's specific
trial rights or prevent the jury frommking a reliable judgnent
about guilt or innocence, and the district court issued sufficient
cautionary instructions tothe jury.* Mreover, the jury acquitted
sone of the alleged co-conspirators, supporting an inference that
the jury sorted through the evidence, however conplex, and
consi dered each defendant and each count separately.
2.

Mendez argues that the district court erred in denying his
nmotion to sever because he was prejudiced by being tried with co-
def endants with prior convictions admtted i n evi dence agai nst t hem
and by the cunmulatively prejudicial conbination of evidence,
of fenses, and defendants and confusion of identities. Mendez’ s
argunents do not nerit reversal, especially where, as here, the
district court gave proper cautionary and limting instructions
sufficient to mtigate the risks of prejudice of which Mendez
conpl ai ns, *® and where it cannot be said that the “jury could not

be expected to conpartnentalize the evidence as it relates to

47 See Peterson, 244 F.3d at 393-95; United States v. Broussard, 80 F.3d
1025, 1037 (5th Gr. 1996); see also United States v. Carbajal, 290 F. 3d 277, 289
n.20, 291 (5th Gr. 2002); cf. United States v. Bernea, 30 F.3d 1539, 1573 (5th
Cr. 1994) (rejecting a simlar claim by a defendant “that he was greatly
prejudiced by being tried jointly with three fam |y nmenbers”); United States v.
Partin, 552 F.2d 621, 640-41 (5th Cr. 1977) (rejecting a simlar guilt-by-
associ ati on-w t h-one’ s-brot her argunent).

48 See United States v. Ellender, 947 F.2d 748, 755 (5th Cr. 1991).

4 See Richards, 204 F.3d at 193-94; United States v. Ci hak, 137 F. 3d 252,
259 (5th Cir. 1998); United States v. Rocha, 916 F.2d 219, 228-29 (5th Cr.
1990); Ellender, 947 F.2d at 755.
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separ at e def endants.”% W conclude that the district court did not
err in denying Mendez’'s notion to sever.

Mendez, however, also argues that the district court erred by
denying his notions to sever, for mstrial, and for newtrial based
on Jose Solis’s adm ssion of the existence of a conspiracy during
his closing argunent. He argues that this adm ssion by a non-
testifying co-defendant violates his Fifth Arendnent due process
and Si xth Amendnent Confrontation Cl ause rights.

We reviewthe denial of notions for mstrial and for newtri al
for abuse of discretion.® W reject Mendez’'s argunent. First, it
is not at all clear that Jose Solis actually admtted t he exi stence
of the conspiracy. Throughout the <closing, his attorney
alternately referred to “the alleged conspiracy” and “the
conspiracy.” Second, to the extent that the statenent did admt
t he exi stence of the conspiracy, the district court gave cautionary
instructions that argunent and statenents of counsel are not
evi dence, as we have found sufficient to cure such prejudice in a
simlar case, in which one defendant’s attorney indicated it was
his belief that the evidence was sufficient to establish his

client’s guilt on one of the counts.® Furthernore, because the

0 United States v. WIllians, 809 F.2d 1072, 1084 (5th Cr. 1987).

8 United States v. Barton, 257 F.3d 433, 439 n. 10 (5th G r. 2001) (notion
for newtrial), cert. denied, 122 S. Ct. 905 (2002); United States v. Honer, 225
F.3d 549, 555 (5th Gr. 2000) (notion for mistrial).

52 United States v. Hawkins, 661 F.2d 436, 454-55 (5th Cir. Unit B Nov.
1981).
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cl osi ng argunent was not evi dence, there was no denial of Mendez’s
rights secured by the Confrontation and Due Process O auses. >

Furthernore, to the extent Mendez sought a mstrial and
severance on these grounds, we have held that one co-defendant’s
admtting a conspiracy was not a nmutual |y antagoni sti c defense that
requi red severance.® No particular co-defendant was inplicated,
so the statenent does not inplicate Bruton concerns.> W find no
error in the district court’s denial of Mendez’s notions to sever,
for mstrial, and for new trial.
E. Challenges to evidentiary rulings

1. Adm ssion of sunmary testinony and charts under Federal Rule
of Evi dence 1006

Garcia argues that the district court erred in admtting into
evidence the governnent’s exhibits 615-631, a series of charts
summari zi ng evi dence of communi cati ons between the defendants. W
review a district court’s evidentiary rulings for abuse of
di scretion and consi der whether any error is harnl ess. >°

W find no error in admtting the charts. The charts were

drawn fromconpetent evidence before the jury, which was avail abl e

B Cf. id.

54 See Rocha, 916 F.2d at 231; see also Zafiro v. United States, 506 U S.
534, 538 (1993) (holding that “[njutually antagonistic defenses are not
prejudicial per se,” so as to mandate severance).

% See generally Nutall, 180 F.3d at 188.

% See United States v. Powers, 168 F.3d 741, 748 (5th Cr. 1999).
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to the defendants at trial and was subject to cross-exam nation. ®’
Moreover, the jury was properly instructed concerning use of the
charts and the limtations thereof.® Furthernore, even if there
was error in the use of the charts or the testinony of Agent Scott
Dougl as introducing them Garcia does not argue that it affected
one of his substantial rights.® The district court did not abuse
its discretion in admtting this summary evi dence.

2. Adm ssion of co-conspirator statenents under Federal Rule of

Evi dence 801(d)(2)(E)

Mendez argues that the district court abused its discretionin
admtting hearsay statenents, through the non-hearsay definition
of Federal Rule of Evidence 801(d)(2)(E) for co-conspirator
statenents, from Chris Cooper, Honey Parsa, Jonathon Koll man,
Meghann LaBonte, and Santiago Mejia regarding the source of drugs
and hearsay statenents fromhinsel f, because these statenents were
not made in furtherance of the conspiracy. W review “‘the
adm ssi on of hearsay evidence under the non-hearsay definition of
Rul e 801(d) (2)(E) for abuse of discretion.’”® Under our precedent,

“[t] he proponent of admttance under Rule 801(d)(2)(E) nust prove

57 See United States v. Bishop, 264 F.3d 535, 547 (5th Cr. 2001), cert.
denied, 122 S. C. 1605 (2002).

58  See id.

5%  Conpare United States v. Hart, No. 01-60304, 2002 W. 1285810, at *7
(5th Gr. June 12, 2002).

60  United States v. Phillips, 219 F.3d 404, 418 n.21 (5th G r. 2000)
(quoting United States v. Cornett, 195 F.3d 776, 782 (5th Gr. 1999)).
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by a preponderance of the evidence (1) the existence of a
conspiracy, (2) the statenent was nade by a co-conspirator of the
party, (3) the statenment was nmade during the course of the
conspiracy, and (4) the statenent was made in furtherance of the
conspiracy. "%

After review ng the evidence offered in connection with these
statenents, we affirmthe district court’s rulings admtting the
chal | enged co-conspirators’ statenents and taped conversation. The
governnent offered adequate evidence in support of the district
court’s rulings admtting these statenents, and the district
court’s findings in support of those rulings were not clearly
erroneous. % Accordingly, the district court did not abuse its

discretion in admtting these statenents under Rule 801(d)(2)(E)

6 1d.

62 See id. at 418-19; United States v. Green, 180 F.3d 216, 222-23 (5th
Gr. 1999).
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3. Adm ssion of redacted confessions of non-testifying co-
defendants Arturo Meza and Jose Meza

Mendez also argues that the district court abused its
discretion in admtting redacted summaries of Arturo Meza's
statenment and Jose Meza's statenents in violation of his Fifth
Amendnent rights as devel oped by Bruton and its progeny.

We concl ude that there was no Bruton error in the adm ssi on of
t he summari es of the confessions of Arturo Meza and Jose Meza. The
summari es contain no references to co-defendants, or specifically
Mendez, even as a neutral pronoun.® Additionally, the district
court provided proper limting instructions.?® W affirm the
district court’s adm ssion of the summaries of the statenents of
Jose Meza and Hilario Meza into evidence. ®
F. Prosecutor’s alleged comment on Garcia's failure to testify and
post-arrest silence

Garcia argues that the district court erred in overruling his
objection to the prosecutor’s alleged coment on his refusal to
testify and his right to remain silent in violation of his Fifth

Amendnent rights. “W review de novo whether a prosecutor’s

68 See Nutall, 180 F.3d at 188; United States v. Vejar-Uias, 165 F.3d
337, 339-40 (5th Gr. 1999).

64 See Vejar-Urias, 165 F.3d at 340.

5 W have al so consi dered Mendez’ s ot her evidentiary argunents but deened
themto be without nerit.
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argunent is an i npermssible conment on the defendant’s right not
to testify.”66

“We apply a two-tiered test to [a defendant’s] claimthat the
prosecutor inproperly comrented on his failure to testify,” the
first tier of which is to “determ ne whether the comments at issue
were constitutionally inpermssible.”?% We conclude that the
prosecutor here did not nmake a constitutionally inpermssible
coment by stating: “This is a circunstantial case, it’'s a |ook
back in time and piecing together of evidence that Defendants
didn"t want you or | to discover.” Garcia objected to this
statenent at trial, and the district court gave a cautionary
instruction and overruled the objection. The prosecutor then
clarified his argunent to the jury by stating that, “[c]learly,
when people are engaged in crimnal conduct, they don’'t want to be
caught. And that’s the point I"'mtrying to nake.”

Under these facts, the prosecutor’s mani fest intent was not to
comment on the defendant’s silence and the character of the remark
was not such that the jury would naturally and necessarily construe
it as a cooment on the defendant’s silence.® The nore plausible

explanation for the remark was that given by the prosecutor after

6 United States v. Mrrrow, 177 F.3d 272, 299 (5th Gr. 1999).

67 United States v. Virgen-Mreno, 265 F.3d 276, 291 (5th Cr. 2001),
cert. denied, 122 S. . 843, and cert. denied, 122 S. C. 1452 (2002).

68 See id.
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the objection was overrul ed. This comment was constitutionally
perm ssible, and we reject this point of error.®
G Sufficiency of the evidence to establish venue for Count 12

Arturo Meza argues that the district court erred in denying
his notion for acquittal as to Count 12 when t he governnent offered
insufficient evidence that any of the events described therein
occurred on August 19, 1997, in the Eastern District of Texas, as
required for venue. Mendez raises the sanme argunent and al so
argues that the governnent failed to prove venue for the nopst
prejudicial overt acts charged against himin Count 1.7°

We reviewthe district court’s denial of a notion for judgnent
of acquittal de novo.™ Were a defendant argues that the
governnent failed to adduce evidence sufficient to support venue
for a particular count, “we view the evidence in the |ight npst
favorable to the Governnent, drawing all reasonable inferences in

favor of the verdict.”’ According to statute, “[w hen an of fense

8 Garcia also argues that the prosecutor’s coment constituted a Doyle
violation. See Doyle v. Chio, 426 U S. 610, 618-19 (1976). “A Doyle violation
occurs when the government comments on the defendant’s silence to rebut the
def endant’ s excul patory story.” United States v. Garcia-Flores, 246 F.3d 451,
457 (5th Cr. 2001). However, Garcia did not offer an excul patory story, and so
hi s argunent based on post-arrest silence is m splaced.

" Al the other defendants nove to adopt the arguments of the other
def endants by reference pursuant to Rule 28(i). However, “[s]ufficiency of the
evi dence chal l enges are fact-specific, so we will not allow the appellants to
adopt those argunments.” Baptiste, 264 F.3d at 586 n.6.

"t Del gado, 256 F.3d at 273.

2 United States v. Loe, 248 F.3d 449, 465 (5th Cr.), cert. denied, 122
S. C. 397 (2001).
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is begun in one district and conpl eted in another, venue is proper
in any district in which the offense was °‘begun, continued, or
conpleted,’”” and “venue is properly based on a preponderance of
t he evi dence showi ng the comm ssion of any single act that was part
of the beginning, continuation, or conpletion of the crinme.”’™ W
have held that, “[a]lthough the governnent nust prove venue by the
preponderance of the evidence, circunstantial evidence alone is
sufficient to establish venue.”"

Qur review of the record convinces us that there was
sufficient evidence that the heroin distributed as all eged i n Count
12 was transported fromthe Eastern District of Texas on August 19
and delivered as part of the conspiracy to an apartnent that, as
the governnent stipulated, is located in the Northern District of

Texas.’® We note that, under Pinkerton liability, the governnent

7 United States v. Fells, 78 F.3d 168, 170 (5th Cr. 1996) (quoting 18
U S C § 3237(a)).

“ |1d. at 171.
> Loe, 248 F.3d at 465.

% See United States v. Tingle, 183 F.3d 719, 727 (7th Cr. 1999)
(“Distribution of drugs can be a continuing offense, and thus governed by §
3237(a) for purposes of venue, where there are nultiple acts of the defendant
whi ch constituted distribution.”); United States v. Brunty, 701 F.2d 1375, 1380-
81 (11th Gr. 1983) (holding that distribution is a continuing offense); cf.
United States v. Ponranz, 43 F.3d 156, 159 (5th Gr. 1995) (holding that
“conspiracy to distribute mari huana is a continuing offense under [18 U S.C. §
3237]"); United States v. Davis, 666 F.2d 195, 199 (5th Cr. 1982) (hol ding that
possession with intent to distribute is a continuing offense under 18 U.S.C. §
3237). Conpare Carbajal, 290 F.3d at 289 (“Even assunming that Carbajal did
preserve this issue for appeal, venue in the Eastern District was proper because
t he gover nnent present ed evi dence that a convi ct ed coconspi rat or purchased heroin
from Carbajal and resold it in Denton County, which is located in the Eastern
District of Texas.”).

33



need not prove by a preponderance of the evidence that Arturo Meza
hi msel f transported the drugs fromthe Eastern District, but only
that he or one of his co-conspirators did so. The district court
did not err inruling that there was sufficient evidence that one
or nore of the Meza brothers traveled with the heroin alleged in
Count 12 from the Eastern District. As for Mendez’'s second
argunent, venue is not required over all overt acts alleged in
Count 1, and so his argunent on this score is without nmerit.”’
H Sufficiency of the evidence to support the defendants’
convi ctions

In reviewing a challenge to the sufficiency of the evidence,
we nust determ ne whether a rational jury could have found that the
evidence established guilt beyond a reasonable doubt on each
el enrent of the offense, drawing all reasonable inferences fromthe
evidence and viewing all credibility determnations in the |ight
nost favorable to the verdict.’® W do not eval uate the wei ght of
t he evidence or the credibility of the w tnesses.’

1

m Cf. Ponranz, 43 F.3d at 158-59 (“Furthernore, venue i n conspiracy cases
is proper in any district where the agreenment was fornmed or where an overt act
in furtherance of the conspiracy was perforned.”).

® Barton, 257 F.3d at 439. Al the defendants tinely nade and properly
renewed their notions for acquittal at the close of the evidence, so we review
the sufficiency challenges de novo and not sinply for plain error. See id.

7 Del gado, 256 F.3d at 273-74.
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To sustain a conviction for conspiracy “under 21 U S. C. § 841,
the governnment nust prove beyond a reasonable doubt: ‘(1) the
exi stence of an agreenent between two or nore persons to violate
narcotics law, (2) the defendant’s know edge of the agreenent; and
(3) the defendant’s voluntary participation in the agreenent.’”?8
It is well-settled that “[a] jury may infer these elenents from
circunstantial evidence.”?8

Jose Solis, Pineda, Favela, Hlario Solis, and Mendez argue
that the evidence is insufficient to support their convictions for
conspiracy under Count 1 of the indictnent.? The extensive
evi dence contained in the record and marshal ed in the governnent’s
brief, however, affirns that these chall enges are neritless. Thus,
the evidence, viewed in the |ight nost favorable to the governnent,
adequately supports the jury’'s findings beyond a reasonabl e doubt
that there was an agreenent between two or nore persons to
di stribute heroin and cocai ne, that each of these defendants knew

of the agreenent, and that each voluntarily participated.?83

8 Virgen-Mreno, 265 F.3d at 284 (quoting United States v. CGonzal ez, 76
F.3d 1339, 1346 (5th Cir. 1996)).

81 Baptiste, 264 F.3d at 587.

82 As noted above, although all the other defendants nove to adopt the
arguments of the other defendants by reference pursuant to Rule 28(i),
sufficiency of the evidence chall enges may not be adopted by reference. 1d. at
586 n. 6.

8  Mendez al so argues that the testinobny of Mrtinez, Hancock, Alfonzo
Meza, and Jose Meza was inherently incredible as a matter of law. “‘ Testi nony
is incredible as a matter of lawonly if it relates to facts that the w tness
coul d not possi bly have observed or to events whi ch coul d not have occurred under
the | aws of nature.’”” Geen, 180 F.3d at 221 (quoting Bernea, 30 F.3d at 1552).
Mendez' s attacks on the credibility of the testinony of these wtnesses do not
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2.

Jose Solis, Pineda, Favela, Hlario Solis, and Mendez,
however, al so challenge the sufficiency of the evidence to support
their convictions for several substantive counts of the indictnent.
We have recently sunmari zed the requi renents for the governnent to
prevail on a charge of a substantive violation of 21 U S C 8§
841(a)(1l): “The essential el enents of possession wth theintent to
distribute controlled substances in violation of 21 U S. C § 841
are 1) know edge, 2) possession, and 3) intent to distribute the
control |l ed substances. "8

The governnent notes that the defendants can, in the absence
of direct personal involvenent, be held |liable for the substantive
counts charged against them based on Pinkerton liability.8 “A
party to a continuing conspiracy may be crimnally liable for a
substantive of fense commtted by a co-conspirator in furtherance of
t he conspiracy, even though the party does not participate in the

subst anti ve of fense, or have any know edge of it.”8 The governnent

risetothis level and so are without legal nerit. See United States v. Meshack,
225 F.3d 556, 566 (5th Cir. 2000), cert. denied, 531 U S. 1100 (2001), and
amended on ot her grounds on grant of reh’g in part, 244 F.3d 367 (5th Cr.), and
cert. denied, 122 S. C. 142 (2001).

8  Del gado, 256 F.3d at 274.

8% See United States v. Hull, 160 F.3d 265, 272 (5th Cir. 1998).

8 United States v. Garcia, 242 F.3d 593, 597 n.3 (5th Gr. 2001); see
also United States v. Narviz-CQuerra, 148 F.3d 530, 535 (5th Cr. 1998) (“Thus,
once the conspiracy and the defendant’s knowi ng participation therein is proved

beyond a reasonable doubt, a defendant is guilty of the substantive acts his
partners committed in furtherance of the conspiracy.”).
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al so correctly notes that the jury was instructed on a Pinkerton
theory of liability as is required.?

We have further held, however, that “[a] party to a conspiracy
may be held crimnally responsible for a substantive offense
commtted by a coconspirator in furtherance of the conspiracy
[only] if the offense was reasonably foreseeable and was comm tted
during that party’'s nenbership in the conspiracy.”8 Distribution
and possession with intent to distribute offenses are reasonably
foreseeable acts in furtherance of a conspiracy to distribute
drugs. 8

Qur reviewof the record convinces us that, with the exception
of Pineda s challenge to his convictions for Counts 6 and 9, these
def endants’ argunents as to sufficiency of the evidence under the
subst antive counts charged against themare without nerit based on
the evidence presented at trial and, insofar as the defendants
claimto have had no personal involvenent in any particul ar drug
transaction, on the basis of Pinkertonliability. Even draw ng al
reasonabl e i nferences fromthe evidence and viewing all credibility
determnations in the |ight nost favorable to the verdict, however,

we conclude that there was no evidence of personal involvenent by

8 See Garcia, 242 F.3d at 597 n. 3.

8% Richards, 204 F.3d at 210.

8 See United States v. Pierce, 893 F.2d 669, 676 (5th Gr. 1990); United
States v. Hodges, 606 F.2d 520, 523 (5th Gr. 1979); United States v. Decker, 543
F.2d 1102, 1104 (5th CGr. 1976).
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Pineda in the transactions charged in Counts 6 and 9, as the
governnent itself admtted at trial. Furthernore, the evidence
presented at trial was insufficient to allow a reasonable jury to
concl ude that Pi neda was a nenber of the conspiracy at atinme prior
to August 1997 and therefore at the tine of the transactions on
June 8, 1997 (Count 6) and July 23, 1997 (Count 9) so as to support
Pi neda’s convictions of Counts 6 and 9 under a Pinkerton theory.
3.

W affirm the district court’s denial of the notions for
acquittal of Jose Solis, Favela, Hlario Solis, and Mendez and of
Pineda as to Counts 1, 12, 14-15, 18-25, and 27-28, but we reverse
Pi neda’ s conviction on Counts 6 and 9, vacate his |ife sentences as
to Counts 6 and 9, and remand for entry of a judgnent of acquittal

on these counts and resentencing, if necessary.
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I11. Challenges to the defendants’ sentences
A. Apprendi clains
1

Garcia, Pineda, Alfonzo Meza, Arturo Meza,® Hilario Solis,
Mendez, and Jose Meza argue that their sentences violate the rule
of Apprendi v. New Jersey® because the indictnent failed to allege
drug quantity and cause of death as required for sentencing under
21 U.S.C. 8§ 841(b) (1) and because findings on these factual matters
were not nmade either by a jury or upon proof beyond a reasonable
doubt.®? W address the clained Apprendi violations as to drug

quantity and cause of death in turn.

% Arturo Meza did not raise an Apprendi challenge to his sentence, but
has noved to adopt his co-defendants’ Apprendi argunments by reference under Rul e
28(i). A though we have generally stated that sentencing chal |l enges cannot be
adopted under Rule 28(i), particularly challenges to the application of the
Sent ence Guidelines, because they are fact-specific, the Apprendi issue here,
outsi de of a sinple observation of the Iength of the sentences inposed on each
def endant, is not fact-specific. See Mirrrow, 177 F.3d at 302 n.3 (noting that
“challenges to the application of the Sentence Quidelines are generally
fact-specific and cannot be adopted by reference pursuant to Fed. R App. P
28(i)"); Baptiste, 264 F.3d at 586 n.6 (“FRAP 28(i) permits appellants to do so
for challenges that are not fact-specific as to a particular defendant.”); cf.
United States v. McWiine, 290 F. 3d 269, 277 (5th Gr. 2002) (“We have rai sed sua
sponte Apprendi issues in other cases when necessary to avoid nanifest
injustice.”). W thus conclude that Arturo Meza has sufficiently raised this
i ssue for appeal

% 530 U S. 466 (2000).

%2 Favela and Jose Solis do not raise Apprendi challenges to their
sent ences, and they coul d not successfully do so, because they were sentenced to
140 nont hs and 240 nonths inprisonnent, respectively, which is equal to or |ess
than the statutory maxi mum of 20 years prescribed by 21 U S. C. § 841(b)(1) (0O
the default provision where no specific quantity or other enhancing fact is
all eged. See United States v. Doggett, 230 F.3d 160, 165 (5th G r. 2000), cert.
deni ed, 531 U.S. 1177 (2001).
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Fol | ow ng Apprendi, “[t]he district court nust submt to the
jury any fact, other than a prior conviction, that increases the
penalty for a crinme beyond the prescribed statutory nmaxi num” and,
“[1]f the governnment seeks an enhancenent of the penalties for a
crinme based on the anmount of drugs, the quantity nust be stated in
the indictnent and submtted to the jury for a finding of proof
beyond a reasonable doubt.”® |In the absence of enhancing drug
quantities, “Section 841(b)(1)(C sets the statutory maxi rumfor an
of fense invol ving an unspecified anount of a Schedule | substance
at 20 years in prison,” and “[h]eroin is a Schedul e | substance.”?®

However, section 841(b)(1)(C provides that, “if death or
serious bodily injury results fromthe use of such substance [the
def endant] shall be sentenced to a termof inprisonnent of not | ess
than twenty years or nore than life.”® W conclude that, pursuant
to Apprendi, l|ike drug quantity, whether death or bodily injury has

resulted froma drug offense is a fact that nust be proved beyond

% United States v. Peters, 283 F.3d 300, 313 (5th Cr.), cert. denied,
122 S. &. 1949, and cert. denied, 122 S. C. 2612 (2002). This application of
Apprendi to 21 U.S.C. § 841 has been inplicitly affirmed by the Supreme Court.
See United States v. Cotton, 122 S. C. 1781, 1785, 1786 n.3 (2002).

% United States v. Cooper, 274 F.3d 230, 243 (5th Gr. 2001).

% 21 U S.C 8§ 841(b)(1)(Q; cf. id. 8 841(b)(1)(A) (“such person shal
be sentenced to a term of inprisonnent which may not be |ess than 10 years or
nore than life and if death or serious bodily injury results fromthe use of such
substance shall be not | ess than 20 years or nore than life”); id. 8§ 941(b) (1) (B)
(“such person shall be sentenced to a termof inprisonnment which may not be | ess
than 5 years and not nore than 40 years and if death or serious bodily injury
results fromthe use of such substance shall be not [ess than 20 years or nore
than life”).
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a reasonable doubt to the finder of fact.® Consistent with the
conclusions reached in our Apprendi case |aw regarding drug
quantity under 21 U S.C. 8§ 841(b)(1), whether “death or serious
bodily injury results fromthe uses of such substance” calls for a
factual determ nation which “significantly increases the maxi num
penalty from 20 years ... to life inprisonnent.”® As such, the
fact of cause of death is “a fact used in sentencing that does
i ncrease a penalty beyond the statutory maxi nuni and so “need[s t o]

be alleged in the indictnent and proved to a jury beyond a
reasonabl e doubt . ” 98

Looking first to the alleged Apprendi errors involving drug
quantity, no objection was raised at trial to the failure to
include drug quantity in each count of the indictnment or the
failure to submt drug quantity to the jury for determ nation upon
proof beyond a reasonabl e doubt, and, at sentencing, no objection
was made to the judge’'s determnation of drug quantity by a

pr eponder ance of the evidence standard. Only the sentences i nposed

% See United States v. Neuhausser, 241 F.3d 460, 464-65 (6th G r. 2000),
cert. denied, 122 S. C. 181 (2001); United States v. Flowal, 234 F.3d 932, 936
n.2 (6th Cir. 2000); United States v. Rebmann, 226 F.3d 521, 524-25 (6th Cr.
2000); cf. United States v. Cathey, 259 F.3d 365, 368 n.12 (5th Gr. 2001)
(implying in dicta that cause of death is a fact which could give rise to an
Apprendi violation had the defendant been sentenced to nore than 240 nonths);
Doggett, 230 F.3d at 164 (“Section 841(b) defines the applicable penalties for
violations of § 841(a) based on the type and quantity of drug, previous
convi ctions, and whether death or serious bodily injury resulted fromuse of the
drug.”).

%7 Doggett, 230 F.3d at 164.

% United States v. Keith, 230 F.3d 784, 787 (5th Cir. 2000) (per curiam
cert. denied, 531 U S 1182 (2001).

41



i n excess of 240 nonths on any given count are subject to Apprendi
chal | enge, ° such that only t he def endants’ respective sentences for
Counts 1, 6, 9, 12, 26, 27, and 28 are subject to their Apprend

chal l enges. 1 | n the indictment here, as to these counts, a drug
quantity of cocaine and/or heroin was alleged only in Count 26
against Garcia, stating only “nore than 100 grans of heroin” and
listing the count as a violation of 21 U S. C 8§ 841(a)(1l) wth a

potential penalty of not less than 5 years nor nore than 40
years,” and in Count 28 against Pineda and Garcia, stating “nore
t han 100 grans of heroin” and “approxi mately 250 grans of cocai ne”
and listing the count as a violation of 21 U S.C. 8§ 841(a)(1) with

a potential penalty of “not less than 5 years nor nore than 40
years.” Drug quantities were also alleged in Overt Acts 9, 15, 18,
19, 22, 23, 24, 25, 26, 27, 28, 30, 31, 32, 35, 38, 39, and 40
listed under Count 1 for conspiracy in violation of 21 U S. C. 8§
846.

In the absence of an objection at trial or sentencing, we

review the alleged Apprendi errors as to drug quantity for plain

error only. Under a plain error analysis, the court can correct

% See Doggett, 230 F.3d at 165.

100 To recap, the Apprendi challenges apply only to Garcia' s sentences on
Counts 1, 6, 9, 12, 26, 27, and 28; Mendez’ s sentences on Counts 1, 6, 9, 12, and
27; Hilario Solis’s sentences on Counts 1, 6, 9, and 12; Al fonzo Meza’'s sent ences
on Counts 1, 6, 12, and 27; Arturo Meza' s sentences on Counts 1, 6, 9, 12, and
27; Jose Meza's sentences on Counts 1, 12, and 27; and Pineda’s sentences on
Counts 1, 12, 27, and 28, but, of course, excludes the sentences inposed on
Pi neda for Counts 6 and 9, on which we have reversed his convictions.

101 Cotton, 122 S. C. at 1785; Peters, 283 F.3d at 313.
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an error not raised at trial only if there is (1) error, (2) that
is plain, and (3) that affects the appellant’s substantial rights,
and further, if all three of these conditions are net, the court
may exercise its discretion to notice the forfeited error only if
(4) the error seriously affects the fairness, integrity, or public
reputation of judicial proceedings. 2

As to the failure to charge drug quantities in the indictnent
as to Counts 1, 6, 9, 12, and 27, the governnent argues, inter
alia, that there is no Apprendi error because the penalty provision
listed in Count 1 for conspiracy and Counts 6, 9, 12, and 27
provi ded t he defendants with notice that they coul d be sentenced to
i nprisonnment of “[n]jot less than 20 years not nore than life.”
However, the district court here inposed sentences on the
def endants of greater than 240 nonths for Counts 1, 6, 9, 12, and
27 not based on drug quantities but based on a finding by a
preponderance of the evidence that the users of the heroin in
Counts 6, 9, and 12 and of the cocaine and heroin in Count 27 died
as a result of the drugs distributed to them by the defendants or
their co-conspirators. I ndeed, this conports with the penalty
provi sion listed under Count 1, which matches up with the statutory
sentenci ng ranges under 21 U.S.C. 88 841(b)(1)(A), 841(b)(1)(B),
and 841(b)(1)(C of “not less than 20 years or nore than life”

where “death or serious bodily injury results fromthe use of such

102 Cotton, 122 S. C. at 1785.
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substance” and not the ranges in 21 US.C 88 841(b)(1)(A and
841(b) (1) (B) based on specified drug quantities in the absence of
death or serious bodily injury caused by the use of the drug. %
The basis for the district court’s sentences is further confirnmed
by a review of the presentence investigation reports on the
def endants, each of which the district court adopted in relevant
part at sentencing.

As to Garcia s sentences for Counts 26 and 28 and Pineda’ s
sentence for Count 28, there is no error in failing to include
specific drug quantities in the indictnent as to these counts if,
as was the question presented in our recent decision in United
States v. Mreci,' the information provided in each count “is

sufficient to inform a defendant of the specific charges nmade

against him including the quantity of drugs alleged for the

103 See 21 U.S.C. 8§ 841(b)(1)(A) (“Except as otherw se provided in section
859, 860, or 861 of this title, any person who violates subsection (a) of this
section shall be sentenced as follows: (1)(A) In the case of a violation of
subsection (a) of this section involving—i) 1 kilogramor nore of a m xture or
substance containing a detectable amount of heroin; ... such person shall be
sentenced to a termof inprisonnment which may not be | ess than 10 years or nore
than life and if death or serious bodily injury results fromthe use of such
substance shall be not less than 20 years or nore than life ...."); id. 8
841(b)(1)(B) (“In the case of a violation of subsection (a) of this section
i nvol ving—i) 100 grans or nore of a mi xture or substance containing a detectabl e
amount of heroin; ... such person shall be sentenced to a term of inprisonnent
whi ch may not be less than 5 years and not nore than 40 years and if death or
serious bodily injury results fromthe use of such substance shall be not |ess
than 20 years or nore than life ...."); id. 8§ 841(b)(1)© (“In the case of a
control | ed substance in schedule | or Il, ... except as provi ded i n subpar agr aphs
(A, (B), and (D), such person shall be sentenced to a termof inprisonnent of
not nore than 20 years and if death or serious bodily injury results fromthe use
of such substance shall be sentenced to a termof inprisonment of not |ess than
twenty years or nore than life ....").

104 283 F.3d 293 (5th Gr. 2002).
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pur pose of sentenci ng enhancenents and what those enhancenents may
be, in satisfaction of Apprendi.”! Unlike the facts presented
Moreci, in which this court addressed this question as a matter of
first inpression, here Counts 26 and 28 did not include the
identification of any particular subsection of 21 USC 8§
841(b) (1), but it did note that the possible penalties ranged from
5 year to 40 years inprisonnent. Such a penalty range is found
only in 21 U S.C. 8§ 841(b)(1)(B), which provides that, in the case
of a violation involving “100 grans or nore of a mxture or
subst ance cont ai ni ng a det ectabl e amount of heroin,”1% an of f ender
upon conviction “shall be sentenced to a termof inprisonnment which
may not be less than 10 years or nore than life and if death or
serious bodily injury results fromthe use of such substance shal

be not less than 20 years or nore than life.” |n the face of
such information, Garcia and Pineda were on sufficient notice that
they were being indicted for violations of section 841(a)(1) for an
anount of nore than 100 grans but | ess than one kil ogramof heroin,

which could not inplicate the penalty provisions of 21 US C 8§

105 1d. at 297.

106 But |less than “1 kilogramor nore of a mi xture or substance contai ni ng
a detectabl e anount of heroin,” which would inplicate the penalty provisions of
21 U.S.C. § 841(b)(1)(A), which provides that a convicted offender “shall be
sentenced to a termof inprisonnent which may not be | ess than 10 years or nore
than life and if death or serious bodily injury results fromthe use of such
substance shall be not |ess than 20 years or nore than life.”

107 21 U S.C. § 841(b)(1)(B).
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841(b)(1) (O, including its maxi numof 20 years in prison. There
is no Apprendi error with regard to drug quantity alleged in the
indictnment in Counts 26 and 28.

Havi ng established that there is no Apprendi error in the
indictnment as to Counts 26 and 28, we turn to the all eged Apprendi
error inthe district court’s failure to charge the jury as to drug
quantity on these counts. Here, we apply both plain and harnl ess

error anal ysis. ! Assumi ng there woul d ot herwi se be plain error, 1°

108 See id. 8§ 841(b)(1)(C (“In the case of a controlled substance in
schedule | or Il, ... except as provided i n subparagraphs (A), (B), and (D), such
person shall be sentenced to a termof inprisonnent of not nore than 20 years and
if death or serious bodily injury results fromthe use of such substance shal
be sentenced to a termof inprisonnent of not | ess than twenty years or nore than
life ...” (enphasis added)); cf. Mreci, 283 F.3d at 299 (conducting a simlar
analysis with regard to a charge involving marijuana to conclude “that a charge
of ‘nore than 50 kilogranms’ takes an indictnment out of the ‘default’ statute of
8§ 841(b)(1)(D), into & 841(b)(1)(C, and, w thout nore, operates to exclude the
penal ties of 88 841(b)(1)(A) and (B)”).

109 Peters, 283 F.3d at 313 (“Because the defendants di d not object to the
failure of the district court to include instructions with respect to drug
guantity, we review for plain error. Assuming that the error was otherwi se
plain, a jury instruction that onmts an element of the offense is subject to
harm ess error analysis. W wll grant relief under this analysis only if the
district court’s failure to instruct the jury that it nust find a specific drug
gquantity beyond a reasonabl e doubt was not harm ess. To determ ne harmnl essness
when a jury is not instructed as to an elenment of an of fense, we deci de whet her
the record contains evidence that could rationally lead to a contrary finding
with respect to the onmitted evidence.” (footnotes onitted)).

120 This is by no neans clear in light of United States v. Cotton, 122 S.
Ct. 1781 (2002), where the Court, after finding that there was error that was
plain, held that, “even assum ng [the defendants’] substantial rights were
affected, the error did not seriously affect the fairness, integrity, or public
reputation of judicial proceedings.” 1d. at 1786. This was because, despite
“the omi ssion of drug quantity fromthe indictnment,” there “[t] he evidence that
t he conspiracy involved at | east 50 grans of cocai ne base was ‘ overwhel mi ng’ and

‘essentially uncontroverted.”” 1d. The Cotton Court detailed how"“[much of the
evidence inplicating [the defendants] in the drug conspiracy revealed the
conspiracy’s involvenent with far nore than 50 grans of cocai ne base,” id., and

noted that the defendants “never argued that the conspiracy involved | ess than
50 grans of cocaine base, which is the relevant quantity for purposes of
Apprendi, as that is the threshold quantity for the penalty of life inprisonnment
in 21 US C 8 841(b)(1)(A),” id. at 1786 n.3. Thus, based on nuch the same
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we conclude that any error was harm ess because, as in United
States . Geen, ' there was “extensive, det ai | ed, and
uncontroverted testinony regardi ng” the quantities of drugs charged
in Counts 26 and 28.1''2 Qur review of the record indicates that it
contains no evidence which could lead the jury to rationally
conclude contrary to the quantities of drugs charged in Counts 26
and 28. The jury had the indictnment wiwth it during deliberations,
i ncluding the drug quantities charged in Counts 26 and 28, and the
def endants offered no testinony controverting the anount of drugs
i nvol ved in the charged drug transactions at trial and point to no
such testinony or evidence on appeal.!® W conclude that the
district court’s error in failing to instruct the jury to find a
speci fi c anount of drugs beyond a reasonabl e doubt as to Counts 26
and 28 was harnl ess.

We turn then to the all eged Apprendi errors in the om ssion of
all egations as to cause of death fromCounts 1, 6, 9, 12, and 27 of
the indictnent and the district court’s failure to either charge

the jury to make factual findings as to cause of death or to nake

reasoning as this court has used to find harm ess Apprendi error where drug
guantity was not charged to the jury, see, e.g., United States v. Green, 246 F. 3d
433, 437 (5th Cir.), cert. denied, 122 S. C. 280 (2001), the Cotton Court found
no reversible plain error although drug quantity was neither included in the
indictment, as it was here, nor charged to the jury, w thout reaching a harnl ess
error anal ysis.

111246 F.3d 433 (5th Gr.), cert. denied, 122 S. C. 280 (2001).
112 1d. at 437.
1183 See Virgen-Mreno, 265 F.3d at 298; Del gado, 256 F.3d at 281.
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such a determ nation itself upon proof beyond a reasonabl e doubt.
No objection was raised at trial to the failure to submt cause of
death facts to the jury for determ nation upon proof beyond a
reasonabl e doubt. At sentencing, however, the defendants objected
to the failure to submt the evidence of the causes of death
resulting fromthe use of the drugs to a jury for determ nation by
a standard of proof beyond a reasonabl e doubt. The gover nnent
therefore concedes that our review of these challenges is de novo
but argues that the absence of cause of death fromthe indictnent
was the result of the defendants’ own notion to strike and so any
such violation of the rule of Apprendi is invited error. W agree.

We have recently summarized the doctrine of invited error:

The doctrine of invited error provides that “when

i njection of i nadm ssible evidence is attributable to the

actions of the defense, the defense cannot |ater object

to such ‘invited error.’” Under this doctrine, a

def endant cannot conplain on appeal of alleged errors

which he invited or induced, especially where the

def endant may not have been prejudiced by the error. W

“Wll not reverse on the basis of invited error, absent

mani f est injustice.”
Here, the cause of death facts were alleged in the indictnment under
Counts 1, 6, 9, 12, and 27, but the defendants successfully noved

to have these all egations stricken fromthe indictnment and kept out

of evidence through a “Mdtion to Strike Surplusage in Indictnent

14 United States v. Green, 272 F.3d 748, 754 (5th Cir. 2001) (footnotes
omtted).

115 Count 16 alleged serious bodily injury caused to a user of the drugs
charged therein, but this count was dismssed at trial on the government’s
noti on.
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and Motion in Limne.” The defendants argued at trial, prior to
the Suprene Court’s decision in Jones v. United States, !'® that the
deat hs caused by drugs alleged in Counts 1, 6, 9, 12, and 27, for
which increased mandatory mninmum and naxi num sentences were
avai l able under 21 US. C. 8§ 841(b)(1), were nerely sentencing
factors and not properly included in the indictnment or the jury
charge. They argued that it was unnecessary for the jury to nake
any determnation regarding the deaths or injuries as alleged in
t he i ndi ct ment because causing death or injury is not an el enent of
the offense with which the defendants were charged and that,
because the deaths or injuries do not relate to guilt or innocence,
inclusion of these allegations in the indictnment would unduly
prejudi ce the defendants. The defendants successfully argued
further that no evidence of the deaths or injuries to drug users
shoul d be presented to the jury.

The defendants clearly induced the erroneous om ssion, by way
of a notion to strike, of the allegations regardi ng cause of death
from Counts 1, 6, 9, 12, and 27 of the indictnent and the
subsequent failure to charge the jury to nmake factual findings by
proof beyond a reasonable doubt on these matters. As counse
admtted at oral argunent, there were clear strategi c advantages to
keepi ng such prejudicial material fromthe jury, and the defendants

received the benefit of their successful efforts to insulate the

16 526 U.S. 227 (1999).
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jury fromthis information. The governnent, in response to the
nmotion to strike, agreed that causing death or injury was not an
el enrent of the charged of fenses, but sought to present evidence of
the deaths or injuries to drug users as proof of the conspiracy,
show ng the defendants’ notive, know edge, and intent.

The defendants cannot maintain at trial that causing death or
injury is not an elenent and is sinply a sentenci ng enhancenent,
thereby inducing the district court to take the allegations from
the indictnent and keep the evidence fromthe jury, and then argue
at sentencing that causing death or injury is an el enent and nust
be decided by proof beyond a reasonable doubt, by the district
court, if not by a jury. The defendants el ected to have the cause
of death or injuries issue decided as a sentencing matter by the
court by the usual preponderance standard at sentencing, and not by
the jury at trial by proof beyond a reasonabl e doubt as a matter of
guilt or innocence. The defendants knew that the differential
standards of proof were the acconpanying baggage when they
succeeded in shuttling this issue to sentencing and away from
trial.?

That the defendants later tried to renege on this bargain is

of no nonent, because they had waived their rights to have this

17 See United States v. Huskey, 137 F.3d 283, 291 (5th Cir. 1998)
(“Utimately, the district court ‘need only determine its factual findings at
sentencing by a preponderance of the relevant and sufficiently reliable
evidence.’” (quoting United States v. Angulo, 927 F.2d 202, 205 (5th Gr.
1991))).
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issue determned by a jury as a matter of guilt or innocence, by
proof beyond a reasonable doubt. 8 Qur conclusion mght be
different if the defendants had sought sinply to waive their rights
to have a jury decide the cause of death or injury issues and had
el ected to have the district court decide this issue as a matter of
guilt or innocence by proof beyond a reasonable doubt. But this
was not the strategy the defendants pursued or the bargain they
struck—the total package the defendants sought and received was to
take this issue entirely fromthe jury’s consideration and fromthe
trial to determne their guilt or innocence, on the ground that the
i ssue involved only sentenci ng enhancenents to be decided by the
court by the well-settled preponderance standard.

As aresult, we find no manifest injustice will flow from our
refusal to correct any such invited Apprendi errors. W therefore
reject the defendants’ Apprendi challenges to their various
sentences for Counts 1, 6, 9, 12, and 27.

2.

For the first time at oral argunent, Jose Solis argued that
his sentence was inposed in violation of the rule of Apprendi
because the district court inposed his sentence under the twenty-

year mandatory m ni numsentence based on the district court’s cause

118 At the so-called cause of death hearing, counsel for Garcia, in whose
obj ection all of the defendants joined, explicitly argued that, if the defendants
had wai ved their rights to a jury determ nation on the cause of death issues,
they were still entitled to a determ nation by the court based on proof beyond
a reasonabl e doubt.

51



of death findings by a nere preponderance of the evidence. W may
decline to address this issue because it was not first raised in
the briefs.'® W need not do so, however, because the contention
that Apprendi applies to mandatory mninmuns is neritless in |ight
of the Supreme Court’s recent decision in Harris v. United
St at es. 120
B. Challenges to the evidence supporting the cause of death
findings for sentencing purposes

Several of the defendants raise challenges to the sufficiency
or propriety of the evidence supporting the district court’s cause
of death findings for purposes of sentencing the defendants. W
address these argunents in turn.

1

Al fonzo Meza argues that, even under a preponderance standard,
the governnent’s proof at the cause of death hearing failed to
establish that the individuals’ deaths, as charged in Counts 6, 12,
and 27 of the indictnent, were caused by the use of heroin. Thus,
he contends that the district court erred in enhancing his sentence
under U.S.S.G 8§ 2D1.1(a)(2).

Al fonzo Meza argues that the governnent admts that neither

Rob Hill (Count 12) nor Erin Baker (Count 27) died from heroin

119 See Consat Corp. v. FCC, 250 F.3d 931, 936 n.5 (5th Gr. 2001)
(“Argunents presented for the first tinme at oral argunent are waived.”). But cf.
McWai ne, 290 F.3d at 277 (“We have raised sua sponte Apprendi issues in other
cases when necessary to avoid nmanifest injustice.”).

120 122 S. Ct. 2406 (2002).
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overdoses but rather froman asthma attack (Hill) and a pul nonary
enbol i sm (Baker). Al fonzo Meza observes that the governnent’s
expert witness testified that heroin caused Hill’'s asthma attack
but that a conbination of heroin, cocaine and diphenhydram ne
caused Baker’'s enbolism He asserts that, because these opinions
wer e not supported by a conpetent nedical or scientific study, case
report, or other evidence indicating that heroin can cause asthma
attacks or blood clots, the governnent did not provide conpetent
and trustworthy expert evidence to show a |ink between heroin and
H Il s and Baker’s deaths. Alfonzo Meza further argues that the
evidence is insufficient to prove by a preponderance of the
evidence that Mlan Malina (Count 6) died from a heroin overdose
because it is equally probable he died froma cocai ne overdose but
cocai ne was not charged in Count 6 or discussed in the presentence
report (PSR

Because we have determned that the defendants waived any
right they had to have the cause of death issue as to Counts 1, 6,
9, 12, and 27 resolved as a matter of guilt or innocence by a jury
by proof beyond a reasonable doubt, the district court’s cause of
death findings were only required to be nade by a preponderance of
t he evidence to support an enhancenent under U. S.S. G 8§ 2D1. 1(a)(2)

based upon t he usual rul es governing a court’s factual findings for
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sentenci ng purposes.? W review the district court’s factual
findings for clear error only, and, in nmaking its findings, the
district court may consi der any i nformati on whi ch bears “sufficient

indiciaof reliability to support its probabl e accuracy,” including
hear say evi dence, without regard to adm ssibility under the Federal
Rul es of Evidence which govern at trial.? “The district court’s
findings are not clearly erroneous if they are plausible in |ight
of the record reviewed in its entirety.”12

At sentencing, the defendant bears the burden of rebutting the
evi dence used against him for purposes of sentencing by proving
that it is materially untrue, inaccurate or unreliable. “Mre
obj ections do not suffice as conpetent rebuttal evidence.”??

Al fonzo Meza does not deny that he supplied the heroin alleged
in Counts 6, 12, and 27, only that the heroin caused the respective

users’ deaths. We have recently held “that 8 2D1.1(a)(2) is a

strict liability provision and does not require proof of proxinate

121 See Huskey, 137 F.3d at 291. U S . S.G § 2D1.1(a)(2) provides for a
base offense level of 38 if “if the defendant is convicted under 21 U.S.C. §
841(b) (1) (A, (b)(1)(B), or (b)(1)©, or 21 US.C. § 960(b)(1), (b)(2), or
(b)(3), and the offense of conviction establishes that death or serious bodily
injury resulted fromthe use of the substance.” U. S. SENTENCI NG GU DELI NES MANUAL §
2D1. 1(a)(2) (1998).

122 Huskey, 137 F.3d at 291; United States v. Snmith, 13 F.3d 860, 863 n.5
(5th CGr. 1994). For this reason, Garcia s and Mendez' s assertions, without
supporting argunent, that their sentences were inposed in error because the
district court did not adhere to the Federal Rules of Evidence at the so-called
cause of death hearing are neritless.

128 United States v. Kelley, 140 F.3d 596, 609 (5th Cr. 1998).

124 United States v. Ashburn, 20 F.3d 1336, 1349 (5th Cr. 1994).

125 United States v. Parker, 133 F.3d 322, 329 (5th Cr. 1998).

54



causation or reasonable foreseeability” such that a defendant can
“be held responsi ble for overdose deaths if the governnent could
show a reasonabl e nedi cal probability that heroin supplied by [the
def endant] caused the deaths. "2t

Dr. WIliam Rohr, the nedical exam ner who perforned the
autopsies of Malina and HIIl, testified that there was a reasonabl e
medi cal probability that the heroin used by H Il and Mlina
proxi mately caused their deaths, and the defendants offered no
evidence to refute this expert testinony. Dr. Mark Andrew Krause,
t he nedi cal exam ner who perforned the autopsy of Baker, testified
that there was a reasonable nedical probability that heroin and
cocai ne, in sonme conbination, caused Baker’s death, i.e., that it
is nore likely than not that Baker woul d not have di ed had she not
i ngested t he cocai ne and heroin, even though the proxi mate cause of
death was the pul nonary enbolism

Al fonzo Meza essentially attenpts to argue a standard whi ch we
have already rejected for purposes of sentencing under section
2D1.1(a)(2), that the drugs supplied by the defendant nust be “‘a
direct cause of death, not a possible or renbte cause.’”?
Al t hough Dr. Krause stated that he could not say that the heroin
Baker ingested alone caused her death, his testinony that the

heroin and cocai ne in conbination contri buted to or caused Baker’s

126 Carbajal, 290 F.3d at 283, 284.
127 See id. at 284.
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death is sufficient to support the district court’s finding that
cocai ne and heroin together caused the death of Baker.? Again,
the defendants offered no rebuttal evidence to the contrary.

Accordi ngly, based on our review of the record, we concl ude
that the district court did not clearly err in finding that heroin
caused the deaths of H Il and Malina and that cocaine and heroin
toget her caused the death of Baker, such that Al fonzo Meza was
properly sentenced on the basis of these users’ deaths pursuant to
U.S.S.G § 2D1.1(a)(2).

2.

Arturo Meza argues that the district court erred in admtting
evi dence of fered by the governnent at the cause of death hearing of
cocai ne al l egedly supplied by the defendants in connection with the
death of Erin Baker as alleged in Count 27. He contends that this
was error because it differed fromthe factual basis offered for
Baker’s death in the PSR, to which the governnent did not object,
and that the governnment therefore waived any error arising from
di screpancies on this point in the PSR

We revi ew chal |l enges to the adm ssi on of evidence for abuse of
di scretion only, subject to a harm ess error analysis.!? W have
held that the governnent waived any error as to discrepancies in

the findings in a PSR regarding drug quantity and equi val enci es,

128 See id. at 286.
129 See Powers, 168 F.3d at 748.
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which the district court had accepted in nmaking its cal cul ati ons,
by failing to object to the findings in the PSR before the district
court. Arturo Meza offers a uni que spin on this holding, arguing
that the district court erred in allow ng the governnent to offer
evi dence that Erin Baker died fromcocaine or heroin when the PSR
provides only that her death resulted from heroin use and the
governnment offered no objection to this finding in the PSR 13

The district court did not abuse its discretion in allow ng
the governnent to present evidence in support of findings beyond
those contained in the PSR Although it is well-settled that “a
district court may adopt the facts contained in a PSR w thout
further inquiry if those facts have an adequate evidentiary basis
wth sufficient indicia of reliability and the defendant does not
present rebuttal evidence or otherwise denonstrate that the
information in the PSRis unreliable,” the district court is not
limted at sentencing to the findings in the PSR and the
evidentiary bases therefor. The authority upon which Arturo Meza
relies is inapposite, holding that the governnment waives its right
to challenge on appeal the district court’s findings where the

district court adopted the findings of the PSR and the governnent

130 United States v. Smallwood, 920 F.2d 1231, 1235 n.1 (5th Cr. 1991).

131 On appeal, Arturo Meza does not claimthat he and his co-conspirators
were not the source of the cocai ne ingested by Baker.

132 United States v. Cabrera, 288 F.3d 163, 173-74 (5th Gr. 2002).
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failed to object to the relevant findings in the PSR in the
district court.?®®

Mor eover, the district court provided the defendants with tinme
in the course of the hearing to prepare to challenge the
governnent’s evi dence regardi ng cocai ne distribution and use once
the governnent indicated its intention to present this evidence
followng Dr. Krause’s testinony that Baker’s death was caused by
the ingestion of a conbination of cocaine and heroin. Under these
circunstances, the district court did not abuse its discretion in
admtting evidence at the cause of death hearing that the
def endant s supplied cocai ne which caused Baker’s deat h.

3.

Pineda argues that the district court erred in denying his
objection to the portions of the PSR in which his base offense
|l evel was calculated to be 38 pursuant to U S.S.G § 2D1.1(a)(2).
He contends that he was not involved with the deaths of Ml an
Mal i na (Count 6), George Wesley Scott (Count 9), Rob H Il (Count
12), or Erin Baker (Count 27) or the serious bodily injury to
Daniel Merek (Count 16). Pineda argues that the governnent
present ed no evidence that he was i nvolved in the conspiracy at the
time the deaths of Malina, Scott, and H Il occurred. He al so

asserts, w thout supporting argunent, that the governnent presented

133 See Snmal | wood, 920 F.2d at 1235 n. 1.
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i nsufficient evidence of causation regardi ng the deaths of Mlina,
Hll, Scott, and Baker and the injury to M erek.

W have already determned that there was insufficient
evidence to convict Pineda of Counts 6 and 9, and, although
“acquittal is not a barrier to consideration of the underlying
conduct at sentencing so long as that conduct was proven by a
preponder ance of the evidence, "3 under the circunstances presented
here, Pineda’'s involvenent in the conspiracy prior to August 1997
was not even proven neasured against this |ower standard. As to
the death of Hi Il (Count 12) and Baker (Count 27), however, Pineda
has shown no clear error in the district court’s finding that
Pineda was crimnally responsible for the drugs which resulted in
t hese users’ deaths. W have found, based on a reasonabl e doubt
standard, that there was sufficient evidence to convict Pineda
based on Pinkerton liability on Counts 12 and 27, and there is
I i kewi se sufficient evidence in the record on which to sentence
Pineda for his involvenent in the conspiracy which resulted in

t hese users’ deaths. ¥ Mbreover, based on the di scussi on above as

134 United States v. Wells, 262 F.3d 455, 467 n.16 (5th Gr. 2001).

15 Cf. United States v. Alarcon, 261 F.3d 416, 423 n.3 (5th Gr. 2001)
(“Bearing in mind that we affirned Ruben’s and Ll ama’s convictions for using a
m nor, we need not consider the contention that their increased sentences for
using a mnor should be vacated because there is insufficient evidence. The
burden of proof for affirmng their convictions is beyond a reasonabl e doubt,
whil e the burden of proof in sentencing is a preponderance of the evidence.”),
cert. denied, 122 S. . 854 (2002).

As to the evidence concerning the injury to Merek, we need not consider
whet her the district court’s factual findings as to the cause of his injuries are
supported by sufficient evidence, because any error would be harm ess. Even if
Merek’s injury charged under Overt Act 20 in Count 1 of the indictment had not
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to Alfonzo Meza’s challenges to his sentences and our conclusion
that sufficient evidence exists in the record to support Pineda s
convi ctions on Count s 12 and 27 on t he basi s of
Pinkerton liability, we conclude that the district court did not
clearly err in finding by a preponderance of the evidence that the
drugs charged in the respective counts caused the deaths of Hil
and Baker . 13¢
4.

Mendez argues that there is insufficient evidence to tie him
to a cocaine conspiracy and so insufficient evidence to sentence
himfor the deaths of victins alleged in Counts 6, 9, 12, and 27,
particul arly Baker’s death all eged i n Count 27. Mendez al so ar gues
that the district court erred in allow ng the adm ssion through a
governnment witness of the inherently unreliable, redact ed
statenments of Jose Meza in violation of Mendez's Fifth Amendnent
rights as devel oped in Bruton. Based on our rejection of Mendez’s
chal l enges to his convictions on these sane grounds, we reject his

points of error.

been used to sentence Pineda, a review of the PSR denonstrates that Pineda's
conbined adjusted offense level for purposes of sentencing would remain
unchanged. See United States v. Kings, 981 F.2d 790, 795 n.11 (5th Cr. 1993).

136 See Carbajal, 290 F.3d at 284 (noting but declining to apply to the
facts of the case before it that the Sixth Crcuit had held, in “a situation in
whi ch the defendant played no direct role in distributing or nmanufacturing the
drugs that allegedly caused the deaths,” that, “before the district court nmay
enhance a defendant’s sentence under 8 841(b)(1)©) based solely on the conduct
of a coconspirator, the court nust find that the coconspirator’s conduct was (1)
in furtherance of the conspiracy and (2) reasonably foreseeable”).
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C. Denial of acceptance of responsibility

Pi neda argues that the district court erred in denying hima
two-1 evel decrease for acceptance of responsibility pursuant to
US S G 8 3EL. 1, where he was willing to plead guilty to Count 1
prior to trial but wanted to chall enge any sentenci ng enhancenent
under 21 U.S.C. 8§ 841(b)(1) and U.S.S.G 8§ 2D1.1 and to chall enge
the rulings on his pretrial notions to dismss on double jeopardy
grounds and to suppress. He notes that he has pled guilty in other
proceedi ngs to several of the charges alleged in Count 1 and argues
that he has admtted the essential elenents of guilt from the
start. Thus, he contends that this is the rare situation in which
a defendant is not precluded from reduction for acceptance of
responsibility even though he exercised his right to trial.

While we generally review a district court’s factual finding
under the GCuidelines for clear error, “[a] district court's
determ nation of whether a defendant is entitled to a reduction of
his of fense | evel for acceptance of responsibility is  reviewed with
even nore deference than the pure ‘clearly erroneous’ standard.”?®¥
As such, “[wle will affirma sentencing court’s decision not to
award a reduction under U S . S.G § 3E1.1 unless it is ‘wthout

f oundati on.’ " 138

137 United States v. Brenes, 250 F.3d 290, 292 (5th Cir. 2001).
138 United States v. Anderson, 174 F.3d 515, 525 (5th Cr. 1999).
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This is not one of the rare situations in which a defendant
who put the governnent to its proof at trial is nevertheless
entitled to a reduction for acceptance of responsibility. At the
very l|east, Pineda's suppression issue, which relates to his
factual quilt, his failure to debrief the probation officer, and
hi s challenge to the substantive counts agai nst hi m
notw t hstanding his offer to plead guilty to the conspiracy count,
di stinguish this case fromthose in which such a reducti on woul d be
war r ant ed. 13°

G ven our deferential standard of review, the district court
did not conmt reversible error in denying Pineda a two-I|evel
decrease for acceptance of responsibility.

D. Application of the grouping rules to determ ne Pineda s sentence

Pineda al so argues that the district court erred in denying
his objections to the paragraphs of the PSR wherein five |evels
were added to his base offense | evel pursuant to U.S.S.G 88§ 3D1. 2
and 3D1. 4. He argues that all of his violations of the drug
statutes should have been grouped together under U S S. G 8§
3D1. 2(d) because they involve “substantially the same harmw thin

t he meani ng of” section 3D1. 2. 14°

139 Conpare United States v. Brace, 145 F.3d 247, 264-65 (5th G r. 1998)
(en banc); Fells, 78 F.3d at 171-72; United States v. Ml donado, 42 F.3d 906,
913-14 (5th Gr. 1995); United States v. Mntes, 976 F.2d 235, 241 (5th Gr.
1992).

140 Al'l the defendants generally nove to adopt the argunents of the other
def endants by reference pursuant to Rule 28(i), but Mendez explicitly seeks to
adopt Pineda's argunent by reference. However, “challenges to the application
of the Sentence Cuidelines are generally fact-specific and cannot be adopted by
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W “review de novo the district court’s application of the
Sentencing Quidelines grouping rule.”* On this review, “[t]he
sentence will be upheld if it was inposed as the result of ‘a
correct application of the guidelines to factual findings which are
not clearly erroneous.’”?

U S S. G § 3D1.2 provides:

All counts involving substantially the sanme harm
shal |l be grouped together into a single Goup. Counts
i nvol ve substantially the sane harmwi t hi n t he neani ng of
this rule:

(a) When counts involve the sane victi mand t he sane
act or transaction.

(b) When counts involve the sane victimand two or
nore acts or transactions connected by a common cri m nal
objective or constituting part of a comon schene or
pl an.

(c) When one of the counts enbodi es conduct that is
treated as a specific offense characteristic in, or other
adj ustnent to, the guideline applicable to another of the
count s.

(d) When the offense | evel is determned | argely on
the basis of the total anount of harm or |oss, the
quantity of a substance involved, or sone other neasure
of aggregate harm or if the of fense behavior i s ongoi ng

reference pursuant to Fed. R App. P. 28(i).” Morrow, 177 F.3d at 302 n.3. W
have recogni zed an exception to this rule where the challenge raises only a
general question as to the application or interpretation of the Sentencing
GQuidelines as to all defendants and so “does not require us to make any
fact-specific inquiries.” Id. How the district court grouped the specific
counts for which each defendant was convicted, however, is fact-specific as to
each def endant and so does not fit within this exception. See Baptiste, 264 F. 3d
at 586 n.6. Notably, Pineda was charged in and convicted of Counts 1, 6, 9, 12,
14-16, 18-25, and 27-28 and sentenced for Counts 1, 6, 9, 12, 18-25, and 28,
whi | e Mendez was charged in, convicted of, and sentenced for Counts 1, 6, 9, 12,
and 27. As such, because Mendez, |ike the other defendants, inadequately argued
this issue in his own brief, he has waived this issue on appeal. See Trevino v.
Johnson, 168 F.3d 173, 181 n.3 (5th Gr. 1999).

141 United States v. Lyckman, 235 F.3d 234, 237 (5th Cr. 2000), cert.
deni ed, 532 U.S. 986 (2001).

42 United States v. Leonard, 61 F.3d 1181, 1185 (5th Cir. 1995) (quoting
United States v. Ponce, 917 F.2d 841, 842 (5th G r. 1990)).

63



or continuous in nature and the offense guideline is
witten to cover such behavior. 4

We have explained that “Section 3D1.2 divided offenses into three
categories regarding grouping: (1) those to which the section
specifically applies; (2) those to which the section specifically
does not apply; and (3) those for which groupi ng nay be appropriate
on a case-hy-case basis.”#

Pi neda argues that the district court erred in not grouping
all of his counts of conviction together pursuant to U S. S.G 8§
3D1.2(d), obviating the application of a five-level 1increase
pursuant to U S S G § 3DL1.4, because they all I nvol ve
substantially the same harm and because he was not proven
responsi ble for any deaths alleged in Counts 6, 9, 12, and 27 and
shoul d therefore have been sentenced solely on the basis of drug
type and quantity. Pineda also argues that, even if he is
responsi bl e for the deaths under Counts 6, 9, 12, and 27, U. S. S G
8§ 3D1.2(d) applies because his offense behavior was ongoing or
continuous in nature and the rel evant offense guideline, U S S G
§ 2D1.1(a)(2), is witten to cover such behavior, providing a base
of fense [ evel of 38 “if the defendant is convicted under 21 U S.C
§ 841(b)(1)(A), (b)(1)(B), or (b)(1)©, or 21 U.S.C. § 960(b) (1),
(b)(2), or (b)(3), and the offense of conviction establishes that

death or serious bodily injury resulted from the use of the

143 U.S. SENTENCI NG GUIDELINES MANUAL § 3D1.2 (1998).
144 United States v. Salter, 241 F.3d 392, 394 (5th G r. 2001).
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subst ance. "'  Moreover, section 2D1.1 is an offense guideline
explicitly covered by section 3D1.2.' Therefore, Pineda argues
that his total offense level should have been 38 pursuant to
US S G 88 3DL.2(d) and 2D1.1(a)(2) and not 43 pursuant to
US S G § 3D1. 4.

The district court grouped Counts 1, 14-15, 18-25, and 28
t oget her pursuant to section 3D1.2(b) but fornmed five other groups
contai ning Count 1 and each of Counts 6, 9, 12, 16, and 27, because
t hese were characterized by the death or serious bodily harmcaused
to the user of the drugs alleged therein.' The district court’s
grouping resulted in six groups, with adjusted offense |evels
ranging from 34 to 38, which, pursuant to US S G § 3D1.4,
resulted in a greater adjusted offense level of 38, to which five
units were added, to reach a total offense |evel of 43. Thi s
of fense | evel nmandates a |ife sentence.

We have, however, reversed Pineda’ s convictions for Counts 6
and 9. Even assum ng the district court correctly applied sections
3D1.2 and 3D1.4 to group Pineda’'s counts of conviction, our
deci sion vacating his sentence on these counts reduces the nunber

of groups and correspondi ngly the nunber of units by two. As such,

145 U.S. SENTENCI NG GUIDELINES MANUAL § 2D1.1(a)(2) (1998).

146 1d. 8§ 3D1.2.

147 See id. § 3D1.2, cnt. n.4 (“Wen one count charges a conspiracy or
solicitation and the ot her charges a substantive of fense that was the sol e obj ect
of the conspiracy or solicitation, the counts will be grouped together under
subsection (b).”).
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the total offense | evel pursuant to section 3D1.4 would be 41, not
43, which, with Pineda's placenent in Crimnal H story Category I,
provides for a range of 324-405 nonths and not a mandatory life
sentence. As such, we nust reverse Pineda s sentences and renmand
for resentencing.

In order to provide guidance to the district court on
resentenci ng, however, we address the issue and conclude that the
district court did not err in its grouping analysis. The district
court correctly |ooked for guidance in interpreting the
applicability of section 3D1.2(d) to the background commentary to
section 3D1.2, whichinturn references the I ntroductory Comrentary
to Chapter 3, Part D of the Sentencing Guidelines. The district
court, guided by the analysis offered by the probation officer
concl uded that section 3Dl.2 does not account for nultiple counts
of death resulting from drug use, such that the prevailing
commentary lies in the Sentencing Comm ssion’s observation that
“[clases involving injury to distinct victinse are sufficiently
conpar abl e, whether or not the injuries are inflicted in distinct
transactions, so that each such count should be treated separately
rather than grouped together.”?4° However, this statenent is
followed by the instruction that “[c]ounts involving different

victins (or societal harnms in the case of ‘victinmless crinmes) are

148 See id. & 3Dl.2, cnt. background; see also id. ch. 3, pt. D,
i ntroductory cnt

149 1d. & 3D1.2, cnt. background (1998)
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grouped together only as provided in subsection (c) or (d).”? And
section 3D1.2(d) provides that “[c]ounts involve substantially the
sane harm within the neaning of this rule: ... if the offense
behavior is ongoing or continuous in nature and the offense
guideline is witten to cover such behavior.”1?

At sentencing, the probation officer agreed that Pineda s
of fense conduct was ongoi ng or continuous in nature. However, he
argued that section 2Dl.1(a)(2) was not witten to cover offense
conduct, such as Pineda' s, causing nultiple deaths because it
sinply provides a base offense level of 38 if “the offense of
convi ction establishes that death or serious bodily injury resulted
fromthe use of the substance.” Therefore, the offense guideline
does not allow the court to take into account nore than one death.
The district court agreed with the probation officer and determ ned
t hat section 3D1.2(d) does not cover deaths and does not allow for
aggregating nultiple deaths.

Pi neda responds that section 2Dl1.1(a)(2) was witten to cover
the harm caused by the use of the controlled substance at issue.
He notes that section 2Dl1.1(a)(2) does not provide for the higher
base offense level only *“if one death occurs” or “if multiple

deat hs occur.”

150 Id
151 |d, § 3D1.2(d) (1998).
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We agree with the district court that section 3Dl.2(d) does
not apply because the offense guideline, U S S. G 8§ 2D1.1(a)(2), is
not witten to cover such behavior, i.e., multiple counts alleging
that the deaths of distinct victinms resulted fromthe use of the
drugs charged. 2 Accordingly, we are guided by the Sentencing
Comm ssion’ s observation that, unl ess sections 3D1.2(c) or 3D1. 2(d)
applies, counts involving different victins should not be grouped
t oget her. ™ Qur conclusion is further supported by the Sentencing
Comm ssion’s commentary that a rul e requiring the groupi ng t oget her
of the stabbing of three prison guards in a single escape attenpt
was rejected because “it probably would require departure in many
cases in order to capture adequately the crimnal behavior.”?
G ven the operation of section 2D1.1(a)(2), we are persuaded that
hol ding section 3D1.2(d) to require grouping nultiple counts
i nvol vi ng t he deat hs of distinct drug users woul d require departure
in order to capture adequately the crimnal behavior, and so the
of fense guideline, US.S.G 8§ 2D1.1(a)(2), is not witten to cover
t he behavior for which Pineda was convicted in nultiple counts.

We vacate Pineda’ s sentences and remand for resentencing on

Counts 1, 12, 14-15, 18-25, and 27-28 consistent with this opinion.

%2 Cf. United States v. Gst, 101 F.3d 32, 34 (5th GCr. 1996).
13 1d. 8§ 3Dl.2, cnt. background (1998).
154 |d
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E. Determ nation of relevant conduct for sentencing purposes

Hilario Solis argues that the governnent failed to present any
conpetent evidence as to the quantity of two kil ograns of cocaine
attributed to himas rel evant conduct. Mendez |ikew se argues that
there i s no corroborating evidence that he was i n the conspiracy or
chain of supply for the drugs that caused the users’ deaths
alleged in Counts 6, 9, 12, or 27, on the basis of which he was
sentenced. He argues that the district court erred in failing to
make i ndividualized findings of his relevant conduct.

W review the district court’s factual determnation of a
defendant’s rel evant conduct for sentencing purposes for clear
error only.®™ To count as relevant conduct under the guidelines,
“[1]t is not necessary for the defendant to have been charged with
or convicted of carrying out the other acts before they can be
considered relevant conduct,” although “the conduct nust be
crimnal.”® Additionally, “[i]t is well established that rel evant
conduct under the sentencing guidelines includes all reasonably
foreseeable acts of coconspirators in furtherance of the
conspi racy. " %7

It is alsowell-settled that “a district court may adopt facts

contained in a Presentence Report (PSR) without further inquiry if

185 Cooper, 274 F.3d at 238.
156 Anderson, 174 F.3d at 526.
157 Cooper, 274 F.3d at 241.
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the facts have an adequate evidentiary basis and t he defendant does
not present rebuttal evidence.”?®® Here, the district court relied
upon the findings of rel evant conduct in Hlario Solis’s PSR, which
had an adequate evidentiary basis for the two kil ograns of cocaine
attributed to Hlario Solis and to which Hlario Solis offered no
rebuttal evidence. Under these circunstances, the district court
properly adopted the PSR and relied upon the i nformation contai ned
therein to make its factual findings.!®® Moreover, because the
rel evant conduct finding challenged here did not affect Hilario
Solis’s conbined adjusted of fense | evel, any error was harnl ess. 16

As with Hlario Solis, the district court nade sufficient
i ndi vidualized findings as to Mendez by adopting the PSR, to which
Mendez offered no rebuttal evidence. Under these circunstances,
the district court, which had heard all of the evidence presented
agai nst Mendez and his co-conspirators at trial, did not err inits
determ nati on of Mendez's rel evant conduct. 6!

We find no clear error in the district court’s determ nation

of relevant conduct for purposes of sentencing Hlario Solis or

158 Peters, 283 F.3d at 314.
159 See United States v. Freeman, 164 F.3d 243, 251 (5th Gr. 1999).

160 See Kings, 981 F.2d at 795 n.11; accord United States v. Cade, 279 F. 3d
265, 273 (5th Cir. 2002) (“The error is harmess only if the party defending the
sentence persuades us that the district court would have inposed the sane
sent ence absent the erroneous factor.”).

161 See Freenman, 164 F.3d at 251.
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Mendez. The sentences inposed on these defendants are affirned
over these chall enges.
| V.

For the foregoing reasons, we AFFIRM the convictions and
sentences of Jose Solis, Garcia, Favela, Al fonzo Meza, Arturo Meza,
Hlario Solis, Mendez, and Jose Meza, and the convictions of Pineda
on Counts 1, 12, 14-15, 18-25, and 27-28. However, we REVERSE
Pineda’s convictions on Counts 6 and 9, VACATE his sentences on
Counts 1, 6, 9, 12, 14-15, 18-25, and 27-28, and REMAND for entry
of a judgnent of acquittal on Counts 6 and 9 and for resentencing
on Pineda’s remaining counts of conviction consistent with this

opi ni on.

71



