REVI SED - Decenber 18, 2000

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-41461

GARLAND JEFFERS
Peti ti oner- Appel | ant,
VERSUS
ERNEST CHANDLER, Warden, U.S. Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

Novenber 27, 2000

Before DUHE and PARKER, Circuit Judges, and LINDSAY?, District
Judge.

PER CURI AM

This case requires us to address the follow ng i ssue of first
inpression in this Crcuit: My a federal prisoner utilize the
“savings clause” of 28 U . S.C. § 2255 for a successive nmotion if his
claimis based on a Suprene Court decision handed down after he has
been convicted and sentenced and after he has exhausted his
opportunities for post conviction relief? Persuaded by the

decisions in simlar matters by several circuits, we concl ude that,

District Judge of the Northern District of Texas, sitting by
desi gnation



under the facts of this case, he can. Accordingly, we reverse the
district court and remand for consideration of the merits of the
claim
FACTS AND PROCEDURAL HI STORY

Garland Jeffers was convicted of engaging in a continuing
crimnal enterprise (CCE) in violation of 21 U S.C. 8§ 848. He was
sentenced to life inprisonnent to be served consecutively to a 15-
year sentence for a prior conviction for conspiring to distribute

heroi n and cocai ne. See United States v. Jeffers, 532 F.2d 1101,

1105 (7th Cr. 1976), aff’d in part and vacated in part, 432 U S

137 (1977). The Suprenme Court affirmed Jeffers’ s conviction but

vacated his cunul ati ve fines. Jeffers v. United States, 432 U S

137, 157-58 (1977). Jeffers then filed several unsuccessful § 2255
nmotions in the Seventh Circuit.

Jeffers also filed an unsuccessful 8§ 2241 petition challenging
his CCE conviction in the Mddle District of Pennsylvani a. The
Third Circuit affirned. Jeffers then filed a 8§ 2241 petition
attacking his CCE conviction in the Eastern District of Texas where
he is incarcerated. The magi strate judge recommended that it be
construed as a 8 2255 notion and denied as tine-barred and as a
successive notion filed wthout this court’s permssion. The
district court adopted the nagistrate judge’'s Report and
Recomendati on over Jeffers’s objections and dism ssed the case.
This court denied Jeffers a certificate of appealability.

Jeffers then filed a petition for a wit of habeas corpus,
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invoking 8 2241, in the Eastern District of Texas. Relying on

Ri chardson v. United States, 526 U S. 813 (1999), Jeffers argued

that his CCE conviction resulted from constitutionally deficient

jury instructions. |In R chardson, the Suprene Court concl uded t hat

ajury in a CCE case nmust unani nously convict the defendant on each
of the specific violations that nake up the alleged continuing

series of violations. Ri chardson, 526 U S. at 824. Jeffers

contends that the jury instructions given at his trial did not
i nclude instructions requiring the jury to do this. He conceded

that the Richardson decision did not announce a new rule of

constitutional law but nerely applied settled principles to new

facts but contends that R chardson should be applied retroactively

under the second exception of Teaque v. Lane, 489 U. S. 288, 312-316

(1989) .

Jeffers contends that he may raise his R chardson claimin a

§ 2241 petition because the 8§ 2255 renmedy is inadequate and
i neffective because he was unable to raise his claimin his prior

8 2255 noti ons because the Ri chardson deci si on was not i n existence

at the tine, and, thus, he had no reasonabl e opportunity to obtain
earlier judicial correction of the all eged defect in his conviction.

He also contends that because of the intervening Richardson

deci sion, he can now show that he is actually innocent of the CCE
charge because he was never found guilty beyond a reasonabl e doubt
on the continuing series of drug violations el enent of the charge.
The district court denied Jeffers’s § 2241 petition, finding
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that Jeffers failed to show that 8§ 2255 relief was inadequate or
ineffective. The district court, noting that sonme other circuits
have held that 8§ 2241 relief may be avail able to a federal prisoner
seeking to attack his convictionincertainlimtedinstances, found
that this was not one of those instances. The court found that to
allow Jeffers to bring his claimin a 8§ 2241 petition would render
the restrictions regardi ng successive 8§ 2255 noti ons neani ngl ess and
allow Jeffers to circunvent the intent of the Antiterrorism and
Effective Death Penalty Act. |d. at 87.

Jeffers filed a tinely notice of appeal and a request for a
COA. The district court denied Jeffers’s request for a COA

DI SCUSSI ON

St andard of Revi ew

Because he is proceedi ng under 8§ 2241, Jeffers need not obtain

a COA. See Qo v. INS, 106 F.3d 680, 681-82 (5th GCr. 1997); see

also 28 U S.C. § 2253. In an appeal from the denial of habeas
relief, this court reviews a district court’s findings of fact for

clear error and issues of |aw de novo. See Mody v. Johnson, 139

F.3d 477, 480 (5th Cr. 1998).
Section 2255 provides the primary neans of collaterally

attacking a federal conviction and sentence. Tolliver v. Dobre, 211

F.3d 876, 877 (5th Cr. 2000). Relief wunder this section is
warranted for errors that occurred at trial or sentencing. |[|d.
Section 2241 is correctly used to attack the manner in which

a sentence i s executed. United States v. Cleto, 956 F.2d 83, 84
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(5th Gr. 1992). Awpetition filed under § 2241 whi ch attacks errors
that occurred at trial or sentencing is properly construed as a 8§

2255 noti on. See Tolliver, 211 F.3d at 877-78.

Nevert hel ess, a 8§ 2241 petition which attacks custody resulting
from a federally inposed sentence may be entertained when the
petitioner establishes that the renedy provided for under 8 2255 is
i nadequate or ineffective to test the legality of his detention.?
Id. at 878. A 8§ 2241 petition is not, however, a substitute for a
noti on under § 2255, and the burden of com ng forward wth evi dence
to show the i nadequacy or ineffectiveness of a notion under 8§ 2255

rests squarely on the petitioner. MOGhee v. Hanberry, 604 F.2d 9,

10 (5th Cr. 1979). A prior unsuccessful § 2255 notion, or the
inability to neet the AEDPA' s second or successive requi renent, does
not make 8 2255 inadequate or ineffective. Tolliver, 211 F.3d at
878.

Jeffers argues that his case is different fromthose in which

a 8§ 2255 litigant has been unsuccessful on the nerits of his clains

2 Known as the “savings clause,” the fifth paragraph of
§ 2255 provides that:

An application for a wit of habeas corpus in behalf of a
prisoner who is authorized to apply for relief by notion
pursuant to this section, shall not be entertained if it
appears that the applicant has failed to apply for relief, by
nmotion, to the court which sentenced him or that such court
has denied him relief, unless it al so appears that the renedy
by notion is i nadequate or ineffectiveto test thelegality of
hi s detention.

28 U S.C. § 2255.



because he had no opportunity to obtain a judicial determ nation of

the legality of his conviction inasnuch as the Ri chardson deci sion

had not been issued when he filed his prior 8 2255 noti ons. I n
support of his argunent Jeffers cites several cases from other
circuits which have held that the § 2255 renedy is inadequate if a
prisoner is afforded no reasonabl e opportunity to obtain areliable
judicial determ nation of the fundanental |egality of his conviction
or sentence, either when he is convicted, on appeal, or |ater when
he files a notion for postconviction relief under § 2255. 1d. at

2-7 (citing Wfford v. Scott, 177 F.3d 1236, 1244 & n.3 (1l1lth Gr.

1999); In re: Davenport, 147 F.3d 605, 610-12 (7th Cr. 1998)

Triestman v. United States, 124 F. 3d 361, 363 (2d Cir. 1997); Inre:

Dorsainvil, 119 F.3d 245, 250-51 (3d Gr. 1997)). The cases to

whi ch Jeffers cites have held that such a circunstance m ght arise
if, after the petitioner has been convicted and has exhausted his
opportunities for postconvictionrelief, acourt decision alters the
prevailing interpretation of a statute and makes clear that the

petitioner’s conduct did not violate the statute. See Wfford, 177

F.3d at 1244; Davenport, 147 F.3d at 611; Triestnman, 124 F.3d at

363, 380; Dorsainvil, 119 F.3d at 250-51.

Most of the cases which Jeffers cites involve prisoners who
asserted that they were actual ly i nnocent of their convictions based

on the Suprene Court’s opinionin Bailey v. United States, 516 U. S.

137 (1995). See Davenport, 147 F.3d at 607-08; Triestman, 124 F. 3d

at 365-66; Dorsainvil, 119 F.3d at 246-48. In those cases, the
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prisoners were unable to obtain review of their clains in a 8§ 2255
noti on because Bail ey had been decided after they had filed their
first § 2255 notions, and they were unable to neet the requirenents

for filing a successive 8§ 2255 notion. See Davenport, 177 F.3d at

607-08; Triestman, 124 F.3d at 365-66; Dorsainvil, 119 F. 3d at 246-

48.

| n Hooker v. Sivley, 187 F.3d 680, 682 (5th Gr. 1999), this

court recognized that other circuits have all owed prisoners to use
the “savings clause” of 8§ 2255 to raise a Bailey claimin a § 2241
petition. However, this court has not directly addressed whet her
the § 2255 renedy is inadequate if a prisoner is afforded no
reasonabl e opportunity to obtain a reliable judicial determ nation
of the fundanental legality of his conviction or sentence because
his claimis based on a court decision which was issued after the
pri soner had been convicted and had exhausted his opportunities for
post conviction relief.

Courts have narrowy defined the circunstances under which a
petitioner is entitled to seek 8§ 2241 relief based on the savings
clause. Sonme courts have held that relief under § 2241 should be
limted to cases in which the petitioner’s claimis based on a
retroactively applicable Suprene Court decision which overrules
circuit law that was existing at the tine the claim should have

ot herwi se been rai sed. See Wfford, 177 F. 3d at 1244-45; Davenport,

147 F.3d at 611. QG hers have indicated that relief should be
avai l abl e under 8§ 2241 only if failure to hear a prisoner’s claim
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would result in a serious constitutional question, or if the
petitioner can mnake an effective claim of factual or |[egal
i nnocence. Triestman, 124 F.3d at 377-80. Ot her courts have
suggested that 8§ 2241 may be i nvoked only when a fundanent al defect
exists in the crimnal conviction and that defect cannot be

corrected under § 2255. Cooper v. United States, 199 F. 3d 898, 901

(7th Gr. 1999).
Jeffers nmakes a neritorious argunment that his renedy under

§ 2255 is inadequate. He contends, based on Richardson, that the

jury instructions were fundanentally defective and that he is
actually innocent of the CCE conviction. Jeffers was not afforded
a reasonabl e opportunity to obtain areliable judicial determ nation
of the fundanental legality of his conviction on the issue he now
rai ses, either when he was convicted, on appeal, or |ater when he

filed his 8§ 2255 noti ons since the R chardson deci si on had not been

i ssued.

Accordingly, we reverse and remand for consideration of the
merits of Appellant's jury charge claim

REVERSED and REMANDED



