IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-41180

JAMES JOSEPH W LKENS, JR.

Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRIM NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

January 4, 2001
Before JOLLY, WENER, and DENNI'S, C rcuit Judges.
WENER, Circuit Judge.

“Rule 4(a)(1l) of the Federal Rules of Appellate Procedure
provides that a party who wants to appeal a judgnent or order
entered in acivil case nust file a notice of appeal wth the clerk
of the district court wwthin 30 days after the date of entry of the
judgnent or order from which the appeal wll be taken. Rul es
4(a)(5) and (6) provide that the district court may, upon notion,
extend [or reopen] the tinme for filing a notice of appeal. Rule

4(a)(5) is available to a party who shows excusabl e negl ect or good



cause for failingto file wthin the 30 days provi ded; Rule 4(a)(6)
may be applied where the court finds that the noving party did not
receive notice of the entry of a judgnent or order ‘from the
[district court] or any party within 21 days of its entry’ and that
no ot her party woul d be prejudiced by allowing the filing of alate
notice of appeal. Relief under 4(a)(6) is available only *‘upon
motion filed within 180 days of entry of the judgnent or order or
wthin 7 days of receipt of such notice, whichever is earlier.

“This case raises the question whether the seven-day filing
w ndow of Rule 4(a)(6) is opened when a party receives [fax] notice
of the entry of a judgnent or order from[the district court].”?
For the reasons hereafter set forth, we answer that question in the
affirmative and dism ss this appeal.

| .
FACTS AND PROCEEDI NGS

Petitioner-Appel | ant Janmes Joseph Wl kens, Jr. is currently on
death row in Texas awaiting execution after being convicted and
sentenced to death by a state court jury in Texas. Presumabl y
havi ng exhausted his direct and col | ateral appeal s under state | aw,
W | kens sought habeas relief in federal district court. On June
18, 1999, the district court entered judgnment denying WI kens’s
petition. Although an entry in the district court’s docket sheet

for this case reflects that the clerk mailed copies of the Fina

! Benavides v. Bureau of Prisons, 79 F.3d 1211, 1213 (D.C. G r. 1996).
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Judgnent and Deni al of Mdtions (the “judgnent”) to the attorneys of
record that sanme day,? counsel for WIkens avers that he never
received a copy until, at the request of the staff attorney for the
district court, a copy was “faxed” to himby the court on Septenber
7, 1999.°3

A subsequent docket entry, this one dated October 7, 1999,
confirns that Wl kens filed a Motion for Leave to File Late Notice
of Appeal on Cctober 4, 1999. Docket entries dated October 13,
1999 reflect three filings on Cctober 12, 1999: (1) The district
court’s order granting WI kens’s October 4 notion, (2) WIkens's
notice of appeal (“NOA"), and (3) WIlkens's notion to proceed in
forma pauperis (“IFP”) on appeal. In Novenber, the court granted
Wl kens’s notion to proceed | FP on appeal and issued a certificate
of appealability (“COA").

1.
ANALYSI S
A threshold question inplicit in every case that cones before

us i s whether we have appellate jurisdiction. Respondent-Appellee

2 A June 18, 1999 docket entry in the district court record of this case
states: “Final Judgnent that this petition for wit of habeas corpus i s DEN ED.
Al'l notions by either party not previously ruled on are hereby DEN ED. (Signed
by Judge Paul Brown) cc: Attys. 6/18/99 (baf).” Fed. R CGv. P. 77(d) directs
the clerk to “serve a notice of the entry [of judgment] by mail in the manner
provided for in Rule 5,” which specifies mailing to the party or his attorney at
the attorney’s |l ast known address. Rule 5 al so provides that “[s]ervice by mai

is conplete upon nuiling.” (Enphasis added).

8 This docket entry indicates that the deputy clerk who made the docket
entry, “(tm)” (initials of Toya MEwen), “[f]axed Menorandum Order and Fina
Judgnent to M Breding per request of staff atty.” Then as now, counsel of
record for WIlkens was Mark W Breding, Esqg., Tyler, Texas.
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Johnson has not questioned our jurisdiction; on the contrary, he
has filed a “Non-Qpposition to Petitioner’s Qut-of-Tinme Appeal”

declining, “inthe interest of justice,” to oppose appell ate revi ew
of the district court’s judgnent. Even absent a challenge by a
litigant, however, we nust exam ne the basis of our jurisdiction

sua sponte* A party cannot waive a defect in appellate

jurisdiction;® neither can jurisdiction be created by nutual
consent of the parties.® The tinely filing of a valid NOA is a
mandat ory precondition to the exercise of appellate jurisdiction.’
Consequently, we nust determ ne whether WI kens’s NOA is sonehow
sufficient to satisfy this mandatory prerequisite to our hearing
hi s case on appeal even though his NOA was not filed until al nost
four nonths after entry of judgnent. Central to this inquiry is
whet her the district court’s October 12, 1999 order granting
W1l kens’s October 4 notion for leave to file his NOA out of tine is
valid; if it is not, then neither is WIlkens’s NOA or the district
court’s subsequently granted COA

Not wi t hst andi ng t he reason for a petitioner’s being in custody

—— here, his conviction of a crinme punishable by death — a

4 United States v. Key, 205 F.3d 773, 774 (5th Gr. 2000); Msley v. Cozby,
813 F.2d 659, 660 (5th Cir. 1987).

5 Vincent v. Consol-Qperating Co., 17 F.3d 782, 785 (5th Gr. 1994).

6 Beers v. North American Van Lines, Inc., 836 F.2d 910, 912 (5th Cir.
1988).

7 Dison v. Witley, 20 F.3d 185, 186 (5th Gr. 1994).
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petition for a wit of habeas corpus filed in federal court is a
civil proceeding.® Thus the Federal Rules of Civil Procedure
(“Fed. R Gv. P.”) govern habeas proceedings in the district
court, and the civil provisions of the Federal Rules of Appellate
Procedure (“Fed. R App. P.”) govern habeas proceedi ngs on appeal.

The judgnment of the district court inthis case was entered on
June 18, 1999; Wl kens’s NOA was not filed until Cctober 12, 1999,
consi derably nore than the specified maxi nrumof 30 days after entry
of judgment.?® W are without jurisdiction to hear WIkens's
appeal, then, unless his late-filed NOA is sonehow rescued by
proceedi ngs that conply with Rule 4(a)'s provisions for extending?®
or reopening *thetime within which to file an NOA. A non-federal
party to civil litigation in federal district court who fails to
file an NOAwithin Rule 4(a)(1)’s 30-day period foll ow ng entry of
the order or judgnent from which an appeal is sought still has
available two lifelines for rescuing his appeal through a |ate-
filed notice of appeal. One is the extension lifeline specifiedin
Rule 4(a)(5) (“section (5)”), and the other is the reopening

lifeline specified in Rule 4(a)(6) (“section (6)”).

8 Fisher v. Baker, 203 U S. 174, 181 (1906).

 Fed. R App. P. 4(a)(1)(A.
10 Fed. R App. P. 4(a)(5).

11 Fed. R App. P. 4(a)(6).



Section (5) nakes clear that the only tinme the district court
is enpowered to toss the extension lifeline to a putative appel |l ant
is when a notion seeking extension is filed no |later than 30 days
after expiration of the original 30 days specified in Rule
4(a) (1) (A), i.e., no later than 60 days after entry of the order or
judgnment from which appeal is sought. Only then can the district
court even consider whether either of section (5)’s tw exclusive
grounds for granting such an extensi on —excusabl e negl ect or good
cause —has been denonstrated. As Wl kens did not file a notion
for extension of tinme to file his NOA within 60 days foll ow ng the
June 18, 1999 entry of judgnent, section (5)’'s lifeline for
extending the time for filing an NOA had ceased to be available to
Wl kens or to the district court |ong before Cctober, 1999.

That said, only section (6)’s reopening lifeline remains as a
possibility for rescuing Wlkens’s late-filed NOA 2 Section (6)
is the exclusive authority for the district court to order the

reopeni ng of an otherw se expired and no | onger extendable tine for

12 Rule 4. APPEAL AS OF RIGHT —
(a) Appeal in a Cvil Case

(6) Reopening the Tine to File an Appeal. The district court may
reopen the tine to file an appeal for a period of 14 days after the date when its
order to reopen is entered, but only if all the following conditions are
sati sfied:

(A) the notionif filed within 180 days after the judgment or order
is entered or within 7 days after the noving party receives notice of the entry,
whi chever is earlier;

(B) the court finds that the noving party was entitled to notice of
the entry of the judgnent or order sought to be appeal ed but did not receive the
notice fromthe district court or any party within 21 days after entry; and

(© the court finds that no party woul d be prejudi ced.
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filing an NOA A district court has authority to toss the
reopening lifeline to a putative appellant only after a notion to
reopen is filed by a party who is eligible to do so under the
provi sions of section (6); the district court cannot reopen sua
sponte.® And, a party’'s eligibility tofile a notion to reopen is
governed exclusively by the three subparts of section (6), i.e.,
Rule 4(a)(6)(A) (“subpart (A)”),(B) (“subpart (B)”), and (Q
(“subpart (Q)7).

Subpart (B) is the gatekeeper provision of section (6). It
specifies that only a party who (1) was entitled to notice of entry
of judgnent,* but (2) did not receive notice fromeither (a) the
district court or (b) any party (3) wthin 21 days after entry of
judgnent, is eligible to file a notion to reopen. None cont est
that Wl kens was entitled to notice of entry of judgnment under Rule
77(d) or that he did not actually receive notice fromthe court or
any party within 21 days after entry, so he neets subpart (B)’'s
threshold requirenments for eligibility to seek reopening. Thi s
| eaves only subpart (A) for us to consider.

Under subpart (A), a party such as WIkens who neets the
criteria of subpart (B) iseligibletofile a section (6) notionto

reopen and attenpt to denonstrate the absence of prejudice as

B3 1d.

14 Referring to Rule 4(a)(1)’'s 30-day period for filing a notice of appeal
and the party's entitlenment of mail service of notice of entry of judgnent from
the clerk of the district court pursuant to Fed. R CGv. P. 77(d).
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required by subpart (C) . For the noving party to be eligible to
obtain a valid reopening order fromthe district court, however, he
must have filed his notion seeking to reopen by the earlier of (1)
180 days after entry of judgnent or (2) seven days after he
“receive[d] notice of entry” of judgnent. Absent the tinely filing
of such a notion, the court is powerless to reopen the tine for
filing an NOA. It is not disputed that Wl kens’s Cctober 4, 1999
nmotion for permssionto file an NOA out of tinme was filed (1) well
before the expiration of the 180-day period after the entry of
j udgnent on June 18, 1999, but (2) well after the expiration of the
seven-day period following his counsel’s actual receipt of the
facsimle copy of the judgnent on Septenber 7, 1999.

In Iight of these undisputed facts, our final question —one
of law, not fact —is whether the copy of the court’s judgnent
that was faxed by the district clerk’s office on Septenber 7, 1999
and received in hand by counsel for WIkens that sane day,
qualified as “notice of the entry [of the judgnent]” for the
pur pose of opening subsection (A)’s alternative seven-day notion

filing w ndow. If the faxed copy did not qualify, then (1) the

15 Absence of prejudice is the only substantive requirenent for the
district court to have authority to grant a reopening order. Such an order
differs froman extension order under section (5), which requires the novant to
denonstrate either good cause or excusable neglect — standards clearly nore
onerous than absence of prejudice and just as clearly inapplicable to section
(6). W assune that WIlkens nmet subpart (C's prejudice test. This assunption
is strengthened by, inter alia, the district court’s grant of WIlkens's notion
and the Respondent’s filing of a Notice to Court of Non-Qpposition to
Petitioner’s Qut of Tinme Appeal on March 6, 2000, in response to our show cause
order of January 27, 2000.



180-day period applied, (2) the reopening lifeline renained
avail able, and (3) W/l kens’s Cctober 4, 1999 notion, the court’s
Cctober 12 order granting that notion, and Wl kens's COctober 12
NOA, were all tinely filed; and we woul d have jurisdiction to hear
this appeal. |If, however, the fax copy of the judgnent did qualify
as notice for purposes of subpart (A), then (1) the seven-day
provision applied, (2) it trunped the 180-day provision by being
the earlier of those two alternatives, and (3) WIkens’ s notion,
the court’s order, and Wl kens’s NOA are absolute nullities and we
woul d have no jurisdiction to consider this appeal. I1t’s as sinple
as that.

Unli ke Rule 4(a)(1) and subpart (B) of section (6), nothing in
subpart (A) of section (6) purports to ascribe any particular
qualities or formalities to the words “receive” or “notice”:
There’s not hi ng about the physical attributes of the notice (oral
or witten; electrostatic, carbon, or certified copy, etc.);
not hi ng about who nmust furnish the notice (the court, the clerk,
the party opposite, an interested or disinterested third party,
etc.); nothing whatsoever about delivery of the notice, nmuch | ess
specification of a particular nmethod of delivery (service of
process, ordinary mail, registered mail, certified mail, e-nail
hand delivery, facsimle delivery, etc.); and nothing about who
other than the noving party is authorized to receive the notice

(counsel for noving party, responsible party in home or office,



etc.). When we read the plain |anguage of subpart (A), we can
reach no conclusion but that the fax copy of the judgment —sent
by the clerk of the district court and received i n hand by counsel
of record for WIkens, nore than 21 days but |ess than 180 days
after entry of judgnent —was sufficient to open subpart (A)’s
seven- day w ndow of opportunity wi thin which WI kens coul d have and
must have filed a notion to reopen or forever be precluded from
seeki ng to reopen.

In sum irrespective of whether the plain words of subpart (A)

are read in a vacuumor in pari nmateria wth the plain words of

Rule 4(a) inits entirety, the nessage of subpart (A is pellucid:
Any witten ' notice of entry received by the potential appellant
or his counsel (or conceivably by sone other person), regardl ess of
how or by whomsent, is sufficient to open subpart (A)’s seven-day
wi ndow. ' This conclusion is also consistent wth relevant

jurisprudence fromother circuits, which we now exam ne briefly.18

6 See Bass v. U. S. Dep’'t of Agric., 211 F.3d 959, 963 (5th Cir. 2000)
(holding that oral notice of the judgnment is insufficient under Rule 4(a)(6)).

7 The Second Circuit, in Ryan v. First UnumlLife Ins. Co., 174 F.3d 302
(2nd Cir. 1999), has read into subpart (A) the additional requirenent that, when
a party is represented by counsel, notice nmust be received by counsel. Although
we perceive no such requirenent, that issue is not before us, as the fax copy of
t he judgnment at issue here was received i n hand by counsel of record for WI kens;
so anyt hi ng we mi ght say on that subject would be dicta. W therefore | eave that
poi nt for another day.

8 1d. As the notice received by counsel for WIlkens was witten (fax)
and was furnished by the district court, this case is distinguishable from
Benavi des, 79 F.3d 1211 (D.C. Grcuit 1996), in which the notice was neither
witten nor furnished by the court or a party —both factors relied on by the
D.C. Crcuit in concluding that oral notice froma third party is insufficient
for purposes of subpart (A). Wth all due respect, we disagree with the portion
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The Ninth GCrcuit in Nunley v. Cty of Los Angel es enbraced

t he concept of actual notice for starting the seven-day period.?®°
The Nunley court ruled that the seven-day period began to run when
the potential appellant’s attorney happened to spot the entry of
the order adverse to his client while sinply perusing the clerk’s
docket records. No formal service; no sending of notice
what soever; no “hard copy” of the notice in hand; yet, inthe Ninth
Circuit’s view, still the receipt of notice of entry sufficient to
trigger the seven-day cl ock. The court so held because counse

“received” actual notice, and subpart (A) specifies nothing nore

formal than that. Simlarly, in Zinmer St. Louis, Inc. v. Zinmer

Co., the Eighth CGrcuit indicated in dicta that the seven-day
period was triggered when counsel received oral notice fromthe
judge’s clerk that the adverse order had been entered.?® And the

First Circuit in Scott-Harris v. Cty of Fall River,?' despite

concluding that witten noticeis required to trigger the seven-day

of the Benavi des opi nion that woul d require subpart (A)'s notice to cone fromthe
clerk (now, the court) or a party. Although the crediting of oral notice under
subpart (A) is foreclosed in this Grcuit by Bass, supra n. 16 —and is not
presented to us today —we see the question of the identity of the furnishers
of notice as inapposite to subpart (A). The Benavides court, at 1214, obviously
——and, we believe, erroneously —Ilifted the phrase, “fromthe [court],” from
subpart (B) and its 21-day requirenent, engrafted that phrase onto subpart (A),
and applied it to the seven-day provision, all w thout any statutory basis to do
so. As we have denonstrated in detail, the statutory | anguage of subpart (A) is
not, in our opinion, susceptible of such construction, whether read al one or in
context of 4(a) as a whole.

19 52 F.3d 792, 794 (9th Gr. 1995).

20 32 F.3d 357, 359 (8th Gr. 1994). But cf. Bass, supra n.16.

21 134 F.3d 427 (1st Cir. 1997), cert. denied 523 U S. 1003 (1998).
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time period under subpart (A),? recently held that counsel’s
receipt of a witten “demand for satisfaction of judgnent” —
distinct from notice of entry or the judgnent itself— was
sufficient to open subpart (A)’'s seven-day filing w ndow. 23

More directly on point is a case fromthe Second G rcuit which
supports our conclusion today that actual receipt in hand by
W kens’ s counsel of a facsimle copy of the judgnment sent to him
by the district court on Septenber 7, 1999 and received by hi mthat
day, was sufficient to trigger the running of the seven-day period

here at i ssue. In Ryan v. First UnumLife Ins. Co.,?% the Second

Circuit squarely addressed the i ssue whether a notice that was not
formally served pursuant to Fed. R Cv. P. 77(d) and 5(b) was
sufficient to start the seven-day cl ock under subpart (A). In that
case, counsel obtained a copy of the judgnent from the clerk’s
office on the day after an investigator affiliated wth counsel’s
| aw of fice had ventured to the clerk’s office, beeninformed orally
t hat judgnent had been entered, and so advised counsel, who then
obt ai ned a copy fromthe clerk’s office. The section (6) reopening
motion in Ryan was filed within 180 days after entry of judgnent
but not within seven days after counsel had obtai ned i n-hand a copy

of the judgnent. Rejecting the contention that subpart (A

22 |d. at 434.
22 |d. at 435.

24 174 F.3d 302 (2d Gir. 1999).
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requires formal Fed. R Cv. P. 77(d) and 5(b) mail service of a

copy of the judgnent, the Ryan court held that when “a party’s
attorney receives fromthe Cerk in-hand, witten notice indicating
t hat judgnent was entered, a notion to re-open nust be filed within
t he subsequent seven days.”? In so holding, the Ryan court
rejected counsel’s argunent that receipt fromthe clerk in-hand
rather than by mail pursuant to Rule 77(d) was not “proper notice,”
preci sely the argunent advanced by counsel for W1l kens which, |ike
the Second Circuit, we reject today.

G ven the plain wrding of Rule 4(a), our reasoning in Bass, ?°
and the reasoning of those other circuits that have addressed the
i ssue, we are unable to discern a distinguishing difference between
counsels’ receipt of copies of the judgnents followng their
requests in Bass and Ryan, on the one hand, and the receipt of the
witten facsimle copy of the judgnent by WI kens’s counsel, on the
other hand. Al circuits that have addressed this aspect of the
rul e have concluded that receipt of witten notice by counsel for
the potential appellant starts the seven-day cl ock of subpart (A
on the day of receipt, even though not served by mail from the
district court in strict conpliance wwth Fed. R Cv. P. 77(d) and
5(b). Any contention that such notice nust emanate fromthe court

or a party, or that it nust be served by mail pursuant to Rule

25 |d. at 305.
26 211 F.3d 959 (5th Gir. 2000).
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5(b), runs counter to the plain wording of Rule 4(a) and section
(6) in general, and counter to the plain wordi ng of subpart (A and
the teachings of our opinion in Bass? and the cases from other
circuits in particular. Counsel’s argunent that his receipt of
notice by fax fromthe clerk of the district court was not “proper
notice” or “formal notice,” inplying that subpart (A) specifies
sone sort of formal requirenents, wdely msses the mark. |t has
no foundation in the words of the applicable rules or case |aw
Finally, counsel for WIkens suggests, in the alternative,
that “pursuant to [Fed. R App. P.] 2, [this court] shoul d suspend
the requirenents of Rule 4(a)(5) or (6)...so0 that justice may be
done.”?® But even if we were inclined to do so because, inter alia,
Wlkens is in custody awaiting execution, we could not take the
action that is suggested by counsel. Al t hough, as a general

proposition, Rule 2 authorizes us to suspend the Federal Rules of

71 d.

28 Counsel for WIkens purports not to know whether the district court
proceeded under subsection (5) or subsection (6) of Rule 4(a) but, despite the
fact that neither his notion nor the court’s order identifies the source rule,
we must assune that the court was reopening the time to file. As we have shown,
extending the tinme to appeal under subsection (5) had | ong since ceased to be a
viabl e option by the time, on Cctober 4, 1999, Wl kens filed his notion for | eave
to file his NOA out of tine, as well as by the tinme, on Cctober 12, 1999, the
court granted the notion and Wlkens filed his NOA. Not only does Rule 4(a)(5)
say nothing about a party’'s receipt of notice of entry of judgnent, subpart
(5)(C) specifies in nandatory ternms that no extension nmay exceed 30 days after
the prescribed 30-day tinme for appeal, i.e., 60 days after entry of judgnent, or
10 days after the date on which the order granting the notion for extension is
entered, whichever is later. As it is undisputed that no notion was filed within
t he 30+30 period of 60 days, there coul d have been no order granting a notion to
extend the tine for filing a notice of appeal, only one reopening the time. So,
despite the absence of an identifying |abel in either the notion or the order
counsel for Wl kens has to know that the court’s order was a “reopeni ng” under
Rule 4(a)(6) if it were anything at all.
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Appel | ate Procedure for “good cause” in a particular case, Rule 2
is not an unconditional, roving warrant for us quixotically to “do
justice.” W cannot ignore the express caveat of Rule 2's final
phrase, “except as otherwi se provided in [Fed. R App. P.] 26(b).”
And, even though Rule 26(b) authorizes us to “extend the tine
prescribed by these Rules” or to “permt an act to be done after
the prescribed tinme has expired,” this sane rul e expressly forbids
us to do so when the prescribed or expired tine in question is the
time for filing an NOAI' 2 |ndeed, Rule 26(b) states unequivocally
that we “may not extend the tine to file:

(1) a notice of appeal (except as authorized

in Rule 4)....”
Today’ s entire self-exam nati on of our appel late jurisdiction turns
on the extension and reopening provisions of Rule 4(a). And,
together, Rules 2 and 26(b) bring us right back to Rule 4(a),
precisely where we were when we detoured to consider WIkens's
alternative invitation to do justice by (ms)applying Rule 2. On
this alternative entreaty, our hands are tied.

L1l

Concl usi on

2% See Fed. R App. P. 2, Advisory Conmittee Notes, 1967 Adoption (“This
rule contains a general authorization to the courts torelieve litigants of the
consequences of default where manifest injustice would otherwise result. Rule
26(b) prohibits a court of appeals fromextending the tine for taking appeal or
seeking review. ") (enphasi s added).
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To recap, the district court’s judgnent denyi ng habeas relief
in this case was entered on June 18, 1999. The clerk of the
district court appears to have served notice of the entry of
judgnent that day by mail to counsel for each party, in conpliance
with Fed. R CGv. P. 77(d) and 5(b).3% That neither WI kens nor his
counsel ever received this notice, however, is not contested.

Al so uncontested is the fact that the first notice of entry of
judgnent ever received by counsel for WIkens was oral, via
t el ephone, fromstaff counsel for the district court on Septenber
7, 1999; neither is it contested that the oral notice was foll owed
i medi ately by the court’s faxing of a copy of the judgnent, or
that the fax was received by counsel for Wlkens at his | aw office
| ater that day. Counsel never received notice of entry of judgnent
wthin 60 days after entry, so that extension under Rule 4(a)(5)
was unavail able to WI kens.

Addi tional wundisputed facts denonstrate that, even though
Wl kens was entitled to service of the notice of entry of judgnent,
and even t hough noti ce appears to have been served, neither WI kens
nor his attorney received notice of entry of judgnent from the
court or any party within 21 days after entry. W kens thus
cleared the first hurdle to entitlenent to reopening under Rule

4(a)(6): Subpart (B)’s 21 days provision was not an inpedinent to

8 See Fed. R Civ. P. 5(b)(“Service by mail is conplete upon nailing”).
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his filing a notion for reopening, and he did in fact file such a
motion within the 180-day outer limt for doing so.

Not until alnbst a nonth after receiving the fax copy of the
judgnent from the court on Septenber 7, 1999, however, did
Wl kens's lawer file a notion in the district court for |eave to
file a late NOA, which we construe as a Rule 4(a)(6) notion to
reopen. About one week after that, the district court granted
Wl kens’s notion and counsel filed Wlkens’s |late NOA. This al
took place well before the expiration of subpart (A)’s 180-day
period followi ng entry of judgnment, but well after the expiration
of subpart (A)’'s seven day period follow ng receipt of notice of
entry, the earlier of the tinmes within which Wlkens had to file
his notion to reopen.

Subpart (A) of Rule 4(a)(6) speaks only of receipt of notice:
It says nothing at all about who nust send the notice; nothing at
all about how the notice nust be sent, delivered, or received;
nothing at all about the physical qualities of the notice —just
pl ain, unadulterated “receives notice of the entry.” Here, a
witten copy of the judgnent was (1) sent by the court (2) via fax
(3) to counsel’s law office where it was printed out by his office
fax machine and fromthere received in hand by counsel of record.
Yet W1 kens’s counsel filed no notionto reopen the tinme for filing
an NOA, or any other pleading for that matter, during the ensuing

period of seven days allowed by subpart (A). Thus the notion he

17



finally did file, several weeks after receiving the witten notice
via fax —and the order that the district court signed and entered
anot her eight days after that, purporting to grant that notion —
were wi thout any | egal effect whatsoever.

Moreover, even if, in the alternative, we were inclined to
rescue Wl kens’s otherwi se void NOA by invoking Rule 2 “to prevent
mani fest injustice,” we could not. As recognized by the Advisory
Commttee Notes, Rule 26(b) expressly proscribes using Rule 2 to
extend the time for filing an NOA 3

Because Wl kens's notion of COctober 4, 1999 is an absolute
nullity, the court’s order of October 12 purporting to reopen the
time for filing is an absolute nullity, in turn making WI kens’s
Cctober 12 NOA an absolute nullity. As WIkens never tinely filed
a notice of appeal, we have no jurisdiction to hear his conplaint
that the district court erred in denying habeas relief.

APPEAL DI SM SSED

ENDRECORD

81 See supra n. 26.
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DENNI'S, G rcuit Judge, dissenting:

The issue in this case is whether the facsimle (“fax”)
transm ssion of a copy of the court’s judgnent to the fax nunber of
Wl kens’s counsel by the clerk’s office at the behest of a staff
attorney constitutes receipt of notice of the entry of judgnent by
Wl kens as required by Federal Rule of Appellate Procedure
4(a) (6) (A . Because | believe that receipt by fax transm ssion
fails to suffice as receipt of “notice of the entry” of judgnent
under Rule 4(a)(6)(A), | respectfully dissent.

Since Rule 4(a)(6)(A) requires that an appellant file a notion
to reopen the tine to file an appeal within 180 days after the
judgnent or “within 7 days after the noving party receives notice
of the entry,” we nust |look to Federal Rule of Civil Procedure
77(d) as it provides the rule that directs the clerk to serve the
notice. Rule 77(d) states:

| medi ately upon the entry of an order or judgnent the

clerk shall serve a notice of the entry by mail in the

manner provided for in Rule 5 upon each party who i s not

in default for failure to appear, and shall make a note

in the docket of the mailing. Any party may in addition

serve a notice of such entry in the manner provided in

Rule 5 for the service of papers. Lack of notice of the

entry by the clerk does not affect the tinme to appeal or

relieve or authorize the court to relieve a party for
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failure to appeal within the tinme allowed, except as

permtted in Rule 4(a) of the Federal Rules of Appellate

Pr ocedur e.

Fed. R Cv. P. 77(d). Rul e 5(b) provides, “Service upon the
attorney or upon a party shall be nade by delivering a copy to the
attorney or party or by mailing it to the attorney or party at the
attorney’s or party’'s last known address or, if no address is
known, by leaving it with the clerk of the court.” Fed. R Gv. P
5(b)(in pertinent part).

The Advisory Committee Notes to these two rules conpel the
conclusion that Rule 4(a)(6) contenpl ates recei pt of notice only as
aut hori zed by Rules 77(d) and 5(b). Rule 4(a)(6)(A) “provides a
limted opportunity for relief in circunstances where the notice of
entry of a judgnent or order, required to be mail ed by the clerk of
the district court pursuant to Rule 77(d) of the Federal Rul es of
Cvil Procedure, is either not received by a party or is received
so late as to inpair the opportunity to file a tinmely notice of
appeal .” Fed. R App. P. 4 advisory commttee notes (1991
Amendnent ) . “This provision . . . enables any winning party to
shorten the 180-day period by sending (and establishing proof of
receipt of) its own notice of entry of a judgnent, as authorized by
Fed. R Cv.P. 77(d).” Fed. R App. P. 4(a)(6) advisory commttee
notes (1991 Anrendnent) (enphasis added). [In 1991, Rule 77 was al so

anended as “a conpanion to the concurrent anendnent to Rule 4 of
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the Federal Rules of Appellate Procedure.” Fed. R Cv. P. 77
advisory committee notes (1991 Anendnent). The anendnent
mai nt ai ned the provision that the clerk shall serve notice of the
entry of the judgnent, but also invited the prevailing party to
serve notice in order to ensure “certainty that the tinme for appeal
is running.” 1d. Mst inportant, the Advisory Commttee Notes
state, “An appropriate procedure for such notice is provided in
Rule 5.” 1d.

Moreover, in Bass v. United States Dep’'t of Agric., 211 F. 3d

959 (5'" CGir. 2000), this court necessarily relied on an in pari
materia reading of Rule 4(a)(6) and Rule 77(d).3* To quote,
First, Appellate Rule 4(a)(6) and Gvil Rule 77(d) nust
be read in pari materia. Rule 77(d) requires the clerk
to serve the notice of entry of an order or judgnment ‘by
mai |l .’ Because a nailed notice is necessarily a witten
notice, it is logical to conclude that when reference is
made later in Rule 77(d) to ‘lack of notice of the
entry,’” not relieving a party ‘from failure to appea

wthin the tinme allowed except as permtted in Rule

22t her courts have also read Appellate Rule 4(a)(6) and Civil Procedure
Rule 77(d) together. See, e.g., Nunley v. Gty of Los Angeles, 52 F.3d 792, 795
(9th Cir. 1995) (“[Rule 4(a)(6)] is to be read in conjunction with Fed. R Giv.P.
77(d)."); Benevento v. United States, No. 96-7311, 2000 W. 890381, *1 (S.D.N.YV.
July 5, 2000) (finding that receipt by a party’'s attorney of an order nail ed by
the clerk “necessarily constitutes such notice to the party” as contenpl ated by
Rule 4(a)(6)).
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4(a),” Fed. R GCv. P. 77(d)(enphasis added), that

reference contenplates |lack of witten notice.

Thus, we nust look to Rules 77(d) and 5(b) in order to
determ ne what constitutes recei pt of notice under Rule 4(a)(6)(A).
The only alternative nethod of service contenplated by Rule 77(d)
is expressly limted to service of the notice by a party who may do
so “in the manner provided in Rule 5 for the service of papers.”
Fed. R Cv. P. 77(d). Rule 5 requires service by nail or by one
of the enunerated nethods of delivery. Thus, the two rules in par
materia provide that either the clerk nust serve notice of the
entry of judgnent by mail, or a party nust serve such notice either
by mail or by delivery as prescribed by Rule 5(b). See 16A WRI GHT,
M LLER, & COOPER, FEDERAL PRACTI CE AND PROCEDURE: JURI SDI CTION 3D § 3950. 6 (3d
ed. 1999) (“Awinning party who desires certainty that the appeal
time is running and who cannot know whet her the other side has
received notice fromthe clerk can thensel ves serve notice of the
entry.”).

In the instant matter, WIkens's attorney was not served
notice of the entry of judgnent in any manner authorized by either
Rule 77(d) or Rule 5(b). Because the clerk attenpted service by
fax rather than by mail and the opposing attorney did not even try
to serve notice, | believe that valid service of notice of entry of

j udgnent was not nade.
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Under Rule 5, a party may serve notice of entry of judgnent
only by mail or by delivery. Delivery neans: “handing it to the
attorney or to the party; or leaving it at the attorney’ s or
party’s office with a clerk or other person in charge thereof; or,
if there is no one in charge, leaving it in a conspicuous place
therein; or, if the officeis closed or the person to be served has
no office, leaving it at the person’s dwelling house or usual pl ace
of abode with sone person of suitable age and discretion then
residing therein.” Fed. R CGv. P. 5(b). Electronic transm ssion
of a fax of the notice to an attorney’s fax nunber does not
constitute “delivery” under that definition. The fax obviously was
not “hand[ed] . . . to the attorney,” nor was it left “at the

attorney’s or party’s office wth a clerk or other party in charge”

because there was no hand delivery. Al so, delivery was not
acconplished by the third nethod, “leaving it in a conspicuous
pl ace.”

What is nost telling about Rule 5(b) is not what it says, but
what it does not: nowhere in Rule 5(b) is there nention of fax or
any ot her el ectronic transm ssions. However, in section (e), Rule
5 was specifically anmended to include filing by fax. Fed. R Cv.
P. 5(e) (“A court may by local rule permt papers to be filed,
signed, or verified by electronic neans that are consistent with
techni cal standards, if any, that the Judicial Conference of the

United States establishes.”). The Advisory Commttee Notes for the
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1991 anendnent state: “The revision also accomodates the
devel opnent of the use of facsimle transmssion for filing.” The
Notes for the 1996 anendnent |ikew se authorize filing by fax or
ot her electronic neans. The Committee expressed concern about
devel opi ng standards: “Judicial Conference adoption of technical
st andards shoul d prove superior to specification in these rules,”
and “standards nust be established to assure proper mai nt enance and
integrity of the record and to provide appropriate access and
retrieval nmechanisns.” Notably, section (b), however, has never
been anmended to include electronic transm ssions.

The well -reasoned opinion of Salley v. Board of Governors,

Univ. of North Carolina, Chapel Hill, 136 F.R D. 417, 420 (M D

N.C. 1991), succinctly rejected the plaintiff’s argunents that a
fax constituted personal delivery under Rul e 5(b) or el se, delivery
by “leaving it in a conspi cuous place.” Recogni zing that including
fax as a nmethod of delivery specified in Rule 5(b) is better left

to “the collegial process of arules conmttee,” the court then set
out an excell ent explanation of why faxes should not qualify as a
met hod of delivery under Rule 5(b).

When a docunent is personally delivered, a person can

verify and certify that an intact and conpl ete copy was

left inthe attorney’s office. Wth a fax transm ssion,

t he person sendi ng the docunent can only certify that he

or she attenpted to, and apparently did, transmt the
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docunent el ectronically over tel ephone |lines to the other
of fice. That person cannot certify that the copy was in
fact received in that office. Al so, since fax machi nes
can operate 24 hours a day and during holidays when the
|awer’s office is closed, this presents a problem of
determning the tine of service. . . . Therefore, should
faxed docunents be deened served from the tine of
transmssion? O, if they are transmtted outside of
regul ar office hours, should service only be deened to
have occurred when the office is next opened? For these
reasons and unresol ved questions, the Court finds that
fax transm ssion are not a formof delivery as that term
is used in Rule 5(b).
136 F.R D. at 420.
The Salley decision is in accord with nunerous other cases
holding that fax is an insufficient form of delivery under Rule

5(b). See Magnuson v. Video Yesteryear, 85 F.3d 1424, 1429 (9"

Cir. 1996) (“Service by fax does not satisfy Fed. R Cv. P. 5(b)).

See also United States v. Galiczynski, 44 F. Supp. 2d 707, 713 (E. D

Pa. 1999) (“The result reached here, that the Federal Rules of
Cvil Procedure do not authorize service by fax, is consistent with
t he unani nous deci si ons rendered by courts that have consi dered t he

issue.” (citing, inter alia, Switzer v. Sullivan, No. 95-3793, 1996

W 52911, *1 (N.D. Ill. Feb. 5, 1996); Mishroom Assocs. v. Mntery

S:\ OPI NI ONS\ PUB\ 99\ 99- 41180. CVO 25



Miushroonms, Inc., No. 91-1092, 1992 W 442898, *4 (N.D. Cal. Aug.

21, 1992))); Erbacci, Cerone, & Mriarty, Ltd. v. United States,

166 F. R D. 298, 303 (S.D.N. Y. 1996) (attenpting to serve notion to
reconsider by facsimle violated Rule 5(b)).

Cases cited by the majority do not support the contention that
Rule 4(a)(6) is not read in conjunction with Rule 77(d). Nunley v.

City of Los Angeles, 52 F.3d at 794, did seem to enbrace the

concept of actual notice triggering the 7-day tinme period of Rule
4(a)(6), in dicta; however, the court’s actual holding was sinply
that the presunption of receipt established by miling 1is
rebuttable and could be overcone by evidence of non-receipt at a

contradi ctory hearing on remand. The First Circuit in Scott-Harris

v. Gty of Fall R ver, 134 F.3d 427, 434-35 (1t Gr. 1997), rev'd

on ot her grounds, 520 U. S. 1263 (1997), held that a demand letter
witten by opposing counsel sufficed to trigger Rule 4(a)(6);
however, presumably this letter was mail ed and qual ified as service
under Rule 5(b) as contenplated by Rule 77(d). Finally, in Ryan v.

First UnumLife Ins. Co., 174 F.3d 302, 305 (2™ Cir. 1999), the

Second Circuit rejected Ryan’s contention that “notice of the
entry” in Rule 4(a)(6) contenplates only notice by mail. Although
Ryan’s rationale is problematic, its result is consistent with a
reading of Rules 4(a)(6), 5(b), and 77(d) that authorize service
upon a party’'s attorney by delivery as well as by mail. Ryan’ s

attorney received the copy of the judgnent nmarked to indicate the
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date of entry in-hand fromthe clerk of court rather than by mail
Id. at 305. The Second Circuit rejected Ryan’s argunent that such
notice nust have been mailed and nust have been sent at the
pronmpting of the clerk or the adverse party. Id. Thus, Ryan is
readily distinguishable from the present case, as a persona
delivery to a party’'s attorney is markedly different from a fax
transm ssion to an attorney’s fax phone nunber.

Additionally, although it is not relevant to ny analysis of
this case, | disagree wwth the majority’ s characterization of the
facts of this case. The majority repeatedly enphasizes that
W | kens’ s counsel received “in-hand” the faxed copy of the judgnment
on the day of its transm ssion. However, as | read the record,
there i s no concl usive evidence of such sanme-day, in-hand receipt.
W kens’ s counsel avers in his affidavit only that “Toya McEwen of
the District Cerk’s office sent ne a fax containing the Court’s
Menor andum Order, and Fi nal Judgnent.”

Accordingly, | conclude that (1) WIlkens did not receive
notice of the entry of judgnent as required by Federal Rules of
Cvil Procedure 77(d) and 5(b) so as to trigger Rule 4(a)(6)(A)’s
7-day period; (2) Wlkens’s notion for leave to file | ate notice of
appeal (construed as a notion to reopenthe tine to file an appeal)
was tinely under Rule 4(a)(6)(A)’s 180-day period; (3) WIlkens's

notice of appeal was tinely filed within the 14-day w ndow under
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Rule 4(a)(6); and, (4) we have appellate jurisdiction of this

appeal .
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