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DAVIS, G rcuit Judge:

This is an appeal from a judgnent entered on a jury verdict
for the plaintiff, Rodger Nelson Smth (“Smth”), in a products
liability action against Louisville Ladder Corp. (“Louisville”).
Foll ow ng a four day trial, the jury found in favor of Smth, and,
after taking Smth's 15% contri butory negligence into account,
awarded Smth $1,487,500. W conclude that the record evidence

does not support any of Smth's theories of recovery. W therefore



reverse and render judgnent for Louisville.
| .

Rodger Sm th worked as a technician for Longvi ew Cabl e Conpany
(“Longview’), which provided cable television service in the
Longvi ew, Texas area. At the tinme of his accident in April 1995,
Sm th had been enpl oyed by Longvi ew for approxi mately one and one-
hal f years. Longvi ew purchased the extension |adder and hook
assenbly in use at the tinme of Smth's accident from Louisville.

On the day of Smth's injury, he was assigned a routine repair
job that required himto rest the |adder against a cable strand
| ocated sone twenty feet off the ground. Smith placed the cable
line inside the U shaped hooks that extended fromthe top of the
| adder and rested the | adder against the cable. The base of the
| adder was on the ground approximately five feet froma utility
pole to which the overhead cable was attached. Because of its
wei ght, the cable sloped down slightly as it noved fromthe pole.

Smth clinbed the | adder w thout securing the |adder to the
pole or any other stationary object. Smth's plan was to secure
hinmself to the | adder with his safety belt when he reached the top
of the | adder and then use a hand line to attach the | adder to the
utility pole. After Smth clinbed to the top of the |adder, he
reached for his safety belt and his weight shifted, causing the
| adder to slide to his left down the natural slope of the cable.

The | adder slid sideways for sone distance with Smth hangi ng onto



the | adder. Wen the | adder reached a position at or near the | ow
point of the line between the two utility poles to which it was
attached, one of the hooks canme off the line, and the | adder
tw sted and cane to an abrupt halt. Unable to maintain his grip on
the ladder, Smth fell to the ground and was seriously injured.

Lateral slides of |adders along cables were well recognized
risks in the tel ecomunications industry, and Smth, hinself, had
experienced several of these slides during his enploynent wth
Longview. However, in the earlier slides Smth had attached his
safety belt to the | adder before the slide began and because he did
not fall fromthe | adder he suffered no injury.

Smth's product liability suit against Louisville sought
recovery on three theories: defective design, failure to warn, and
breach of inplied warranty of nerchantability. Follow ng trial
the jury found in favor of Smth on all three theories and after
taking Smth's 15% contri butory negligence into account, awarded
Smth $1, 487, 500. The district court entered judgnent on the
verdict and denied Smth's post-judgnent notions. This appeal
fol | oned.?

I

A.  Design Defect

"We disagree with the dissent that Louisville Ladder is raising
a “new ground” for JMOIL. Loui sville Ladder sought JMOL on the
ground that plaintiff’s evidence was insufficient to establish a
“safer alternative design”. This preserved the issue for appeal.
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Smth focused nost of his tinme and attention at trial on his
theory that the Louisville extension | adder with hook assenbly was
defective because of the hook’'s ability to cone off the cable
during a slide. Smth's expert, Dr. Packman, testified that when
t he hook di sengaged fromthe cable near the end of Smth’'s slide,
the |l adder to which Smith was clinging twisted nore violently than
it would had the hook remained attached to the cable and he
concluded that this additional twi st contributed to Smith's fall.
Packman i ntroduced the concept of a sinple |atching device that,
when engaged, would close the opening in the hook, encircle the
cabl e and prevent the hook fromdi sengagi ng fromthe strand. Under
Dr. Packman’s concept, the latch remai ns di sengaged until the hook
is placed over the cable and the | adder is resting on the cable.
The operator, fromhis position on the ground, would then renotely
activate a spring loaded latch by pulling a line running fromthe
latch to the bottomof the | adder. Once the | atch was engaged, the
hook woul d no | onger be open and in the event of a slide, the hook
coul d not disengage fromthe cable.

Loui svill e Ladder argues that Smth did not establish that the
hook with Dr. Packman’s |latch was a “safer alternative design”’
within the neaning of the Texas statute. To establish a design
defect, Section 82.005 of the Texas Civil Practice and Renedies
Code requires a claimant “to prove by a preponderance of the

evidence that: (l) there was a safer alternative design; and (2)



the defect was a producing cause of the personal injury property
damage or death for which the clai mant seeks recovery.” Subsection
(b) states:

(b) I'n this section, “safer alternative design” neans a
product design other than the one actually used that in
reasonabl e probability:

(1) would have prevented or significantly
reduced the risk of the clainmant’s persona
injury, property damage, or death wthout
substantially inpairing the product’s utility;
and

(2) was economcally and technologically
feasible at the tinme the product Ileft the
control of the manufacturer or seller by the
application of exi sting or reasonabl y
achi evabl e scientific know edge.
We found only one Texas case di scussi ng the proof necessary to
establish a safer alternative design under this statute. I n

Ceneral Mdtors Corp. v. Sanchez, 997 SSW 2d 584 (Tex. 1999), the

plaintiff’'s expert testified that his alternative design of the
Ceneral Modtors transm ssion would prevent internal forces in the
transm ssion fromnoving the gear selector toward “reverse” rather
than “park” when the driver inadvertently |leaves the lever in a
position between “reverse” and “park.” According to plaintiff’s
expert, his proposed desi gn change woul d eli m nate this spont aneous
movenent 99% of the tinme. The court held that this testinony was
sufficient to allow the jury to conclude that plaintiff had
established a safer alternative design. [|d. at 592.

I n our case, Smth conpletely relies on Dr. Packman’s evi dence



and testinony to establish a safer alternate design. Packman
testified that his spring | oaded | atch, by preventing the hook from
di sengaging fromthe cable, would nake the jolt at the end of the
slide less violent, and, therefore, the worker would have a better
chance of hanging onto the | adder. He conducted videotaped
experinments for the purpose of establishing this fact. In the
first experinent, he placed a 200-pound weight on a |adder wth
hooks I|ike those found on the Louisville Ladder and then
precipitated a slide to denonstrate the jerk that woul d occur when
one of the hooks disengaged from the strand. For the second
experinment, Dr. Packman videotaped a slide involving hooks that
encircled the cable.? This experinent denonstrated a | ess viol ent
jerk at the end of the slide.

The only conclusion Dr. Packman was able to reach was that his
alternative design would result in a less violent jerk on the
| adder at the end of the slide. Unlike the expert who testified in

Ceneral Mtors, Dr. Packman was unable to quantify this reduction

in force and was unable to say that Smth or another worker could
stay on the ladder in a slide where the hook was prevented from

di sengaging from the cable. The nost Dr. Packman could say was

2 As stated below, Dr. Packman never produced his proposed
i nprovenent--the spring |oaded |latching device. For this
experinment he sinply drilled holes in the hook, ran a bolt through
the hol es and cl osed the open end of the hook so that it woul d not
di sengage fromthe cable.



that his design alteration would dimnish the possibility of the
worker’s falling off because there was sone reduction in the jerk.

Furthernore, Dr. Packman’s concept of the |atching device to
cl ose the open end of the hook around the cable was a prelimnary
concept. At the tinme of trial he admtted that he had consi dered
several possible ways a man on the ground (or sone di stance up the
| adder) could operate the |atch nechani sm but had not settled on
any particular nethod. He agreed that his design was prelimnary
and that he was not ready to recomend it to a manufacturer. In
addi tion, Packman conceded that a person clinbing the | adder woul d
find his proposed nechani sm sonmewhat awkward and that using the
mechani sm coul d cause the | adder to get out of balance and sli de.
He was al so questi oned about a concern that the |ine to operate the
| atch mechani smrunning the I ength of the | adder has the potenti al
of being a hazard to the person clinbing the |adder. Packman
agreed that he never evaluated the risks associated with his
proposed alternate design due in part to the fact that it was never
conpl et ed. Packman al so conceded that he did not purport to
conduct a risk-benefit analysis of his proposed redesign.

In addition to the Texas Suprene Court’s interpretation of the

statute in General Mtors, we |look to decisions of this court

consi dering whet her such proof was adequate to satisfy a simlar

statutory burden inposed by Louisiana. In Lawence v. Ceneral

Mtors Corp., 73 F. 3d 587, 590 (5th Cr. 1996), we considered




whet her the evidence was sufficient to satisfy a very simlar
Loui siana statute,® and concluded that a declaration by the
plaintiff’s expert that a proposed alternative design could have
prevented the plaintiff’s accident was insufficient to establish
the statutory requirenent. W stated that this expert failed to
“el aborate on the actual |ikelihood of avoi di ng the probabl e danage
through an alternative design,” “address the burdens or adverse
utility effects of his proposed changes, or counter the defendant’s
claimthat these alterations would not have been conpatible with
the product inits current form |d. at 590. As aresult, we held
that the evidence was insufficient as a matter of lawto support a

finding of design defect. Id. See also, Watkins v. Telsnmth

Inc., 121 F. 3d 984 (5th Gr. 1997) (Mss. statute).
After careful review of the record, we conclude that no
reasonable jury could have found from the evidence that the

| atching device Dr. Packman proposed adding to the hook assenbly

®La. RS. 9:2800.56 requires that a plaintiff attenpting to
establish a design defect prove that:

(1) There existed an alternative design for the product
t hat was capabl e of preventing the claimant’ s danage; and

(2) The likelihood that the product’s design would cause
the claimant’s damage and the gravity of that damage
out wei ghed the burden on the manufacturer of adopting
such alternative design and the adverse effect, if any,
on the utility of the product
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was a safer alternative design as defined by the Texas statute.*
Dr. Packman conceded that his proposed alternate design would not
assist in preventing the hook fromsliding on the cable. He also
agreed that the only benefit a worker would derive from the
al ternate design was a reduced jerk at the end of the slide. He was
therefore unable to say that his alternate design would have
prevented M. Smth's fall. Therefore, we conclude that the
evidence fails to establish that the alternative desi gn woul d have
“significantly” reduced the risk of M. Smth's injury.

Furt hernore, Dr. Packman conceded t hat he nade no ri sk-benefit
anal ysis including what additional hazards would be created in
i npl enmenting his proposed alternative design. Thus, Dr. Packman’s
testi nony does not establish that his proposed design would not
have substantially inpaired the ladder’s utility. The jury’'s
finding of design defect, therefore, cannot stand.?®

B. Breach of Inplied Warranty

Louisville Ladder argues that Smth's breach of inplied

warranty claim fails for the sane reason as his design defect

claim Smth failed to produce sufficient evidence that a safer

“The di ssent quarrels with the standard we applied in review ng
the sufficiency of the evidence. This sentence nakes it clear that
we applied the correct federal standard. Reeves v. Sanderson
Pl unbi ng Products, 120 S. C. 2097, 2102 (2000).

*This disposition makes it unnecessary for us to reach
appel l ant’ s argunent that the district court erredinadmtting Dr.
Packman’s testinony as reliable under Daubert v. Merrell Dow
Phar maceuticals, Inc., 509 U S 579 (1993).
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alternative design of the extension |adder wth cable hook
accessory exists. As the above discussion reflects, our review of
the record leads us to conclude that Smth failed to establish a
safer alternate design to the Louisville Ladder involved in this
acci dent. Texas Cvil Practice & Renedies Code 8§ 82.005, which
requires a claimant to prove a safer alternative design, appliesto
all products liability actions whether brought as strict liability,
as breach of inplied warranty, or a conbination of those theories.
See Tex. Civ. Practice & Renedi es Code § 82.001(2).

The Texas Suprene Court made this point clear in Hyundai Motor

Co. v. Rodriguez, 995 S.W2d 661 (Tex. 1999). |In that case, the
plaintiff was injured in a crash of a Hyundai. She sued on a
theory that the vehicle was not crash-worthy and was defective for
that reason. The trial court submtted the plaintiff’s negligence
and design defect theories to the jury, but refused to submt the
plaintiff’s breach of warranty theory on grounds that this was
duplicative of the design defect theory.

Al t hough this case was tried before 1993, the year § 82.005
was adopted, the court held that even under the pre-1993 | aw, the
i ssues regarding the existence of design defect and breach of
warranty were identical. Consequently, the Suprene Court of Texas
concluded that the trial court had properly declined to submt the
breach of warranty claimto the jury.

Wth respect to post-1993 clains under 8§ 82.005, the court
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stated: “for cases tried since the 1993 effective date of Chapter
82 of the Cvil Practice and Renedi es Code, the findings required
to establish a design defect claimare identical, regardl ess of the

| egal theory asserted.” Hyundai Mdtor Co., 995 S.W2d at 667; Tex.

Cv. Practice & Renedi es Code § 82.001(2), 82.005.

In sum because Smith failed to establish a safer alternative
design for the |l adder in use at the tine of the accident, his claim
predi cated on breach of inplied warranty nust fail, along with his
desi gn defect claim

1]

Louisville challenges the jury's finding of marketing defect
on the ground that it had no duty to warn of the risk of latera
cabl e slides and specific precautions to prevent such slides beyond
the statenents it provided onits |ladder. The warning | abel onits
| adder directed users to “[s]ecure top and bottom of the | adder
fromnovenent where possi ble” and that “serious personal injuries”
could result from failure to follow instructions. Louisville
states that the Jladder was marketed to wusers in the
t el ecommuni cations industry who possessed special know edge of
slide hazards and expertise in stabilizing the |l adder to avoid this
hazard.

Sm th does not dispute that Louisville s | adders are narketed
solely to the tel ecomuni cations industry, that he works in that

i ndustry, or that his profession has know edge of the hazards of
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| ateral cable slides. He argues that, nevertheless, the jury was
entitled to find that workers in his industry do not have expertise
relative to how these | adders can be secured to avoid the sliding
during initial |adder ascent; that is, before the worker reaches
the strand and ties the ladder to the strand or to an adjacent
utility pole. Furthernore, Smth asserts that Louisville’'s
warnings were vague and failed to provide an answer to this
pr obl em

Even a product that is safely designed and nanuf actured may be
unr easonabl y dangerous as marketed because of a |ack of adequate
war ni ngs or instructions.® However, under Texas law, “there is no
duty to warn when the risks associated with a particul ar product
are matters ‘within the ordinary knowl edge comon to the
conmunity’”’, and a supplier may rely on the professional expertise

of the user in tailoring its warning.® Modreover, while industry

°See Lucas v. Texas Industries, Inc., 696 S.W2d 372, 377 (Tex.
1984) .

‘Anerican Tobacco Co. v. Ginnell, 951 S.W2d 420, 426 (Tex.
1997) (quoting Joseph E. Seagram & Sons v. MGQuire, 814 S. W 2d 385,
388 (Tex. 1991)). See also Koonce v. Quaker Safety Products &
Mqg., 798 F.2d 700 (5th Cr. 1986) (ruling that a manufacturer has
no duty to warn a user who shoul d reasonably have know edge of the
dangers involved and may rely on the user’s special expertise or
know edge in making this determ nation).

8See Sauder Custom Fabrication, Inc. v. Boyd, 967 S.W2d 349,
350 (Tex. 1998) (citing Texas precedent and the Restatenent (Third)
of Torts: Prod. Liab. 8§ 2, cnt. j); Pavlides v. Galveston Yacht
Basin, Inc., 727 F.2d 330, 338-39 (5th Gr. 1984) (holding that
where a “product is marketed solely to professionals experienced in
usi ng the product, the manufacturer may rely on the know edge whi ch
a reasonabl e professional would apply in using the product.”).
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know edge is an objective inquiry,® it is a question of fact to be
resol ved by the jury in cases invol ving conflicting evidence on the
i ssue. 10

The jury in this case was charged with determ ning whether
Louisville Ladder’s warnings were adequate in light of the
t el ecomruni cations i ndustry’s know edge of | ateral cabl e slides and
avai |l abl e techniques for avoiding such slides. Smth does not
di spute industry know edge that such slides are a commopn hazard;
t hus, the question narrows to whether the jury was entitled to find
that the tel ecommuni cations industry was unaware of procedures to
avoid this hazard during a wuser’s initial ascent of a cable
ext ensi on | adder. W therefore turn to the record to assess
whet her, based on the evidence presented at trial, a reasonable
jury coul d have found i nadequate i ndustry know edge of this hazard
and the appropriate precaution to avoid it.

Loui sville introduced extensive evidence bearing on industry
expertise on this hazard: (1) The Longview Cable TV Safety Manua
(“Longview Safety Manual ”); (2) The Society of Cable Tel evision
Engineer’s Health and Safety Manual Book Ill: Field and Plant
Safety (“Society Safety Manual ”); (3) Two industry vi deotapes on

| adder safety; and (4) The AT&T Conpany Standard, Bell System

See Sauder Custom 967 S.W2d at 350.

¥See Hamilton v. Motor Coach I ndustries, Inc., 569 S.W2d 571,
577 (Tex. Cv. App.-Texarkana 1978, no wit).
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Practices Manual for the Use of Extension Ladders and Attachnents
(“AT&T Ladder Manual ”). Taken together, these docunents and vi deos
provide such conpelling proof that Smth's industry had common
know edge of adequate pre-ascent stabilization techniques that no
reasonabl e fact finder could have found to the contrary.

First, Longview s own safety manual has a section concerning
| adder placenent, which stresses the inportance of *“proper
positioning” and indicates that it nay be “necessary” to “secur]e]
the ladder with a rope” during placenent.?! Second, relevant
portions of the Society Safety Mnual enphasize that “[n]unerous
acci dents may occur each year due to the i nproper use of | adders [,
and, thus,] enployees are expected to use |ladders carefully and
del i berately, paying close attention to their own safety as well as
the safety of others” and “[w hen used on a strand, extension
| adders shoul d be securely | ashed to the strand, or guarded by an
enpl oyee at the bottom of the ladder.” Third, the two industry
safety vi deos repeatedly underscore the i nportance of establishing
appropriate |adder stability during positioning and illustrate

numer ous possi bl e pre-ascent stabilization techniques that would

Y Wehco Media, Inc., Safety, Ch. 2, 5 (“Position: Proper
positioning of |adders can greatly reduce the risk of accident by
assuring a ‘clinbing space’ of thirty square i nches, bei ng aware of
sl ack spans which could cause a |ladder to slide, looking up to
identify hazards before positioning the |adder, adjusting the
| adder for the proper height and support ratio (for each four feet
of height, the base should be out one foot), and by securing the
| adder with a rope if necessary.”) (enphasis added).
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have been applicable to Smth's accident.? For exanple, in Ladder
Safety, the nore cursory of the two videos, the narrator states
that when placing |adders, users should “make sure that [they]
won’t slip; lash [them if necessary, or get soneone else to hold”
them during use.®® Furthernore, Extension Ladder Training Course,
the nore |engthy and thorough videotape, extensively deals wth
usi ng hook extension | adders against cable strands and instructs
operators to “secure the | adder to the strand” wth the hooks al one
only if the job does not require “pushing, pulling, or excessive
strain.”' Oherwi se, the video directs users to “raise the | adder
two or three rungs above the strand” before clinbing.!® Moreover,

in a broader discussion of general |adder placenent on slippery
surfaces, this tape explains that “ladders can be prevented from
sliding by tying the base of the |ladder to a stable structure or
hav[ing] soneone ‘foot’ the ladder.”® Finally, the AT&T Manua

strongly illustrates the prevalence of pr e- ascent | adder

2l adder Safety (Safety Short Production 1988) (running
approximately 5.5 mnutes); Videotape T-1043 on Extension Ladders:
Ext ensi on Ladder Training Course developed by the Atlee Cullison
Training School (Society of Cable Tel evision Engineers) (running
approximately 32 m nutes).

3 adder Safety, at running tine 3:10 (enphasis added).

“Ext ensi on Ladder Training Course, at running time 24:20 et

Bl d.

¥ d. at running tinme 30:50.
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stabilization techniques by: (1) Cautioning operators to “always
remenber to first nake the | adder secure;”' (2) Instructing them
to “make certain the | adder is placed on firmand |l evel footing to
prevent the | adder fromtw sting or sliding along the strand;”® (3)
Indicating that “[l|]adder strand hooks shall be used on | ashed,
ri ng-supported, and self-supporting cable when the |adder is not
| ashed to the strand;”?*® and nost significantly (4) Providing the
follow ng explanation of how to prevent cable extension | adder
sl i des:

When using a ladder on a strand having a fairly steep

sl ope, secure the | adder with rope to prevent the top of

the | adder fromsliding along the strand. Before raising

the | adder, throw or place a handline over the strand and

secure one end of the handline to the second rung from

the top of the fly section. After placing the | adder on
the strand, pull the other end of the handline taut and

secure it to an adequate support on the uphill side of
the | adder, such as a pole, tree, or digging bar firmy
anchored in the ground. If no such anchorage is

obt ai nabl e, secure the |adder to the cable strand by
t hrow ng the handline over the strand again, so the rope

passes twi ce around the cable . . . strand. Then tie the
rope securely to a rung on the base section of the
| adder . 20

YThe AT&T Conpany Standard, Bell System Practices Manual for
the Use of Extension Ladders and Attachnents, Section 081-740-105,
28 (“The craft person shall always renenber to first make the
| adder secure, and then secure oneself on the |adder, to avoid
falling, inthe event of slipping, |oss of balance, or if sonething
el se goes wong. The manner in which the craft person is secured
to the | adder wll depend on the security of the |adder, and the
nature of the work to be done.”).

¥ d. at 35.
9 d.
2)d. at 31.
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The overwhel m ng evi dence of i ndustry know edge of t he dangers
of extension |adders’ sliding on a strand, |leads us to question
whet her Louisville was obliged to give any warning of this hazard.
W need not decide whether a warning was required because
Louisville supplied a warning that was plainly adequate when
considered in light of industry know edge of this danger and howto
avoid it. W conclude, therefore, that Smth did not present
sufficient evidence for the jury to find that Louisville failed to
adequately warn of this hazard.

|V

For the above stated reasons, we conclude that Smth failed to
present sufficient evidence at trial to support any of his theories
of recovery. The district court’s judgnment is, therefore, reversed
and judgnent is rendered in favor of Louisville.

REVERSED and RENDERED
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DENNI'S, G rcuit Judge, dissenting.

This diversity case was tried under Texas products liability
law to a correctly instructed jury that returned a $1.5 mllion
verdict for the plaintiff. Applying Texas substantive lawand this
Circuit’s federal test for the sufficiency of evidence to create a
jury question, the district court denied the defendant’s notion for
judgnent as a matter of law (“JMOL”) and rendered judgnent on the
verdict for the plaintiff. On appeal, the defendant inproperly
asserts, for the first tinme, a new ground for a JMOL: Defendant
avers that, because “no Texas court has directly addressed the
guant um of proof necessary to satisfy” section 82.005 of Texas’s
Products Liability Act, Tex. Qv. Prac. & REM CobE ANN. § 82.005
(Vernon 2000) (hereinafter “TPLA 8§ 82.005"), this court, 1in
deci di ng whet her the record contains sufficient evidence to sustain
the jury’s verdict, should apply a standard of review based by
anal ogy on section 2800.56 of the Louisiana Products Liability Act
(“LPLA’), LA. Rev. STAT. ANN. § 2800.56 (West 2000), and section 11-
1-63(f)(ii) of the Mssissippi Products Liability Act (“MPLA"),
Mss. Cooe ANN. 8 11-1-63(f)(ii) (West 1999), and two federal Erie
guesses as to those statutes’ substantive neaning.

The majority adopts whole hog the defendant’s inproperly
proffered ground for JMOL, reverses the district court judgnent,
and renders a JMOL in favor of the defendant. | nstead of Texas

substantive law, the majority applies by anal ogy the defendant’s

18



suggest ed extension of a prior Erie guess as to the neaning of LPLA
§ 2800. 56. Furthernore, instead of the federal test for
sufficiency of evidence to create a jury question, the majority
applies a sufficiency of quantification of risk and wutility
evi dence test derived fromthe sane extension of a prior Erie guess
as to the substantive neaning of LPLA 8§ 2800. 56.

| respectfully dissent. The mmjority’s approval of the
def endant’ s assertion of a ground for JMOL that was not included in
its nmotions for JMOL in the district court is a constitutionally
i nperm ssi ble re-exam nation of the jury’s verdict. The majority’s
adoption of the defendant’s assertion causes the court to disregard
the controlling principles of Texas and federal |aw The
Constitution as interpreted by Erie dictates that this court apply
the | aw of Texas defining the substantive rights and obli gati ons of
the parties as that state’s highest court would apply it, not
Loui si ana substantive law as we determ ne how its highest court
woul d apply that sister state’s law.?® Furthernore, it is firnmy
established that courts inthis Grcuit, indiversity cases, enpl oy

a federal rather than a state-|lawbased test to determ ne the

2 Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938). Under Erie, when confronted with a
diversity case arisng under state law, we must apply the law of that state asthe state’ s highest court
would apply it. Id. at 78. If thedecisionsof that court are silent on anissue, we must conscientiously
determine how that court would decide the issue before us, looking to the sources of law—-including
intermediate appellate court decisions of that state-that the state’ s highest court would look to for
persuasive authority. Transcontinental Gasv. Transportation Ins. Co., 953 F.2d 985, 988 (5" Cir.
1992); see dso 19 CHARLES ALAN WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER, FEDERAL
PRACTICE AND PROCEDURE § 4507, at 126 (2d ed. 1996).
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sufficiency of evidence to create a jury question. Boeing Co. V.

Shi pnan, 411 F.2d 365, 368 (5" Cir. 1969) (en banc) (“It is well
settled in this Crcuit that in diversity cases federal courts
apply a federal rather than a state test for the sufficiency of

evidence to create a jury question.”), overruled in part on other

grounds, Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5" Cr.

1997) (en banc); see also, e.q., Inre Air Crash Di saster Near New

Oleans, 821 F.2d 1147, 1159 (1987) (en banc) vacated in part on

ot her grounds sub nom Pan Anerican World Airways, Inc. v. Lopez,

490 U. S. 1032 (1989); Borel v. Fibreboard Paper Products Corp., 493

F.2d 1076, 1092 (5'" Cr. 1973). Fai t hful adherence to the
foregoing principles of federal constitutional and state |aw
requires that we affirmthe judgnent of the district court.
1

The plaintiff, a cable television lineman, was thrown fromthe
top of a twenty-foot |adder manufactured by the defendant, and
suffered severe, disabling spinal injuries. He was hurled to the
ground wth great centrifugal force after the |adder, which was
attached with open U shaped hooks to a cable near the one he was
preparing to repair, slid sideways, causing one of the hooks to
becone unhooked. This in turn made the | adder twi st forcefully at
the end of its slide, causing the plaintiff to |ose hold and be
throwmn violently to the street bel ow The district court, in

denying the defendant’s notion for JMOL, rejected defendant’s
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argunents that the evidence as a whole (including circunstanti al
evi dence, testinony of defendant’s wtnesses, and plaintiff’s
expert design engineer’s tests, explanations, and opi ni ons) was not
legally sufficient to support the jury's findings that (1) there
was a safer alternative cl osabl e cabl e hook desi gn that woul d have
reduced the risk of the personal injury, making the cabl e hook, as
desi gned, unreasonably dangerous; (2) the defendant failed to
adequately warn users of the danger that, during a |adder slide,
t he open U-shaped cabl e hook coul d cone | oose fromthe cable, cause
the ladder to twist violently, and hurl a user to the ground with
extra-gravitational force; and (3) the |adder’s cable hooks as
designed were unfit to fulfill their ordinary purpose and use.
2.

On appeal, the defendant asserts a new ground in support of
its motion for a JMOL, based on the Louisiana and M ssi ssi ppi
statutes, which was not included in its JMOL notions in the
district court. The majority deprives the plaintiff of his Seventh
Amendnent right to a jury trial by granting a JMOL on a non- Texas
and non-federal ground not asserted in the district court.

It is well-settled in this circuit that a notion for JMOL
filed post verdict cannot assert a ground that was not included in

the notion for JMOL nmade at the cl ose of the evidence.?? See, e.qg.,

22 Rule 50 of the Federal Rules of Civil Procedure provides for IMOL motions at the close
of evidence and renewed JIMOL motions post verdict, which were formerly referred to as motions
for directed verdict and motions for judgment n.o.v. (“JNOV”), respectively; the change in
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Brown v. Bryan County, Ok., 219 F.3d 450, 465-66 (5'" Cir. 2000);

Morante v. Am Gen’'|l Fin. Center, 157 F.3d 1006, 1010 (5'" Cir.

1998); see also Allied Bank-Wst, N A v. Stein, 996 F.2d 111, 115

(5" Cir. 1993) (explaining that, under Rule 50, a notion for
directed verdict is “virtually jurisdictional” so that a notion for
j udgnent n.o.v. cannot assert a ground that was not included in the

nmotion for directed verdict); Perricone v. Kansas Gty Southern Ry.

Co., 704 F.2d 1376, 1380 (5'" Cir. 1983). In Sulnmeyer v. Coca Cola

Co., we held that “[i]t would be a constitutionally inpermssible
re-examnation of the jury's verdict for the district court to
enter judgnent n.o.v. on a ground not raised in the notion for
directed verdict.” 515 F.2d 835, 846 n. 17 (5" Cir. 1975); see al so
9A CHARLES ALAN WRI GHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE
§ 2537 at 344-45, § 2540 at 368-69 (West 1995 & supp. 2000).

In McCann v. Texas City Refining, Inc., 984 F.2d 667 (5" Cir.

1993), this court gave expression to the self-evident principle
that a court of appeals’ re-examnation of a jury's verdict to
enter a JMOL on a ground not raised in the party’s JMOL notion at
the cl ose of evidence is also constitutionally inperm ssible. The

McCann court held that (1) “Rule 50(a) requires a notion for a

terminology did not change the substance or purpose behind the rule. See FeD. R. Civ. P. 50
Advisory Committee’'s Notes (“If a motion is denominated a motion for directed verdict or for
judgment notwithstanding the verdict, the party’s error is merely formal. Such a motion should be
treated as a motion for judgment as a matter of law in accordance with thisrule.”).
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directed verdict to state the specific grounds? for granting the
motion[;] [a] party may not base a notion for JNOV on a ground t hat
was not included in a prior notion for a directed verdict”; and (2)
““It would be a constitutionally inperm ssible re-exam nation of

the jury’'s verdict for the district court [or this Court] to enter

judgnent n.o.v. on a ground not raised in the notion for directed
verdict.'” 984 F.2d at 672 (quoting Sul neyer, 515 F.2d at 846
n.17) (brackets and included material added by MCann court)
(enphasi s added). Under the clear mandate of this court’s previous
decisions, the majority here should not have even considered the
ground for JMOL urged on appeal by defendant-that it was entitled
to JMOL under this court’s Erie guesses regarding Louisiana and
M ssi ssippi products liability lawwhich was not included in its
JMOL notions at the close of plaintiff’s case and at the cl ose of

all the evidence. See id. at 671 (citing Scheib v. WIIlians-

MW 1 liams Co., 628 F.2d 509, 511 n.1 (5" Gir. 1980)), and at 672;

see also Alcatel USA, Inc. v. DA Technologies, Inc., 166 F.3d 772,

780 (5'" Cir. 1999); Purcell v. Sequin State Bank & Trust Co., 999

F.2d 950, 956-57 (5'" Gir. 1993).
3.

“It clearly is settled that the right of jury trial in a case

2 At this point, the McCann court’s footnote 6 explains: “Rule 50(a)’ s ‘ specific grounds
requirement serves both to make the trial court aware of the movant’s position and to give the
opposing party an opportunity to mend its case.” 984 F.2d at 672 n.6 (citing Hall v. Crown
Zellerbach Corp., 715 F.2d 983, 986 (5™ Cir. 1983)).
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| odged in a federal court is governed by federal |aw and that state
| aw has no application.” 9A WRIGHT & MLLER, supra, 8 2525 at 266;

see also id. 8§ 2303 at 63 (“The conpl ete dom nance of federal |aw

in the area of jury trial rights is clear.”) (citing Goar V.

Conpani a Peruana de Vapores, 688 F.2d 417, 423 (5'" Cr. 1982);

Hensley v. E.R Carpenter Co., 633 F.2d 1106, 1110 n.5 (5 Cir.

1980); Nunez v. Superior Ol Co., 572 F.2d 1119, 1125 (5" Cir.

1978); Ammons v. Franklin Life Ins. Co., 348 F.2d 414, 416 (5" Cir.

1965)). In this Crcuit, it is equally well established “that in
diversity cases federal courts apply a federal rather than a state
test for the sufficiency of evidence to create a jury question.”

Boeing, 411 F.2d at 368 (5" Gr. 1969) (citing Helene Curtis

Indus., Inc. v. Pruitt, 385 F.2d 841 (5'" Cir. 1967); Planters Mg.

Co. v. Protection Miut. Ins. Co., 380 F.2d 869 (5" Cr. 1967);

Revlon, Inc. v. Buchanan, 271 F.2d 795, (5'" Gir. 1959); Reuter V.

Eastern Air Lines, 226 F.2d 443 (5'" Gr. 1955)). 1In Boeing, this

court explained: “Federal courts nust be able to control the
fact-finding processes by which the rights of Ilitigants are
determned in order to preserve ‘the essential character’ of the

federal judicial system O course, we do not contend that this

control will not affect state-created substantive rights in sone
cases. Utimtely, however, the integrity of our factfinding
processes nmust outwei gh considerations of uniformty.” 411 F.2d at

369-70 (citing Herron v. Southern Pac. Co., 283 U S 91 (1931);
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Byrd v. Blue Ridge Rural Elec. Coop., 356 U S. 525 (1958); Note,

State Trial Procedure and the Federal Courts: Evidence, Juries, and

Directed Verdicts Under the Erie Doctrine, 66 Harv. L. Rev. 1516,

1525 (1953)). There are nmany other persuasive statenents of the

reasons for the rule. See, e.q., Watchford v. S.J. G oves & Sons

Co., 405 F.2d 1061, 1065-66 (4" Cr. 1969) (“An equally grave
di sruption of the federal systemwould result fromthe application
of state law rules as to the sufficiency of evidence to go to the
jury. Indeed, it has been suggested, not w thout reason, that the
Sevent h Anendnent commands application of federal rather than state
|aw here. Faith in the ability of a jury, selected froma cross-
section of the conmunity, to choose wi sely anong conpeting rati onal
inferences in the resolution of factual questions lies at the heart
of the federal judicial system That faith requires consistency
wthin the system and does not permt the accommobdation of nore
restrictive state laws.”); 9A WRGHT & MLLER, supra 8§ 2525, at 271
(“I'n the occasional case in which there is a neasurable difference
between the state and federal rules on the sufficiency of evidence
to create a jury issue, principle seens to require that the federal
court apply the federal test. Any other result would be difficult
to reconcile with the Herron case and with the pronouncenent in

Byrd v. Blue Ridge Rural Electric Cooperative, Inc., that there is

‘a strong federal policy against allowng state rules to disrupt

the judge-jury relationship in the federal courts’ and that this
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policy outweighs the policy of the Erie doctrine.”). |In many ot her
circuits it is now settled that a federal test controls on the
question of sufficiency of the evidence. See 9A WRIGHT & MLLER,
supra 8§ 2525 at 272 & n. 19.

4.

The Suprenme Court, in Reeves v. Sanderson Pl unbing Products,
Inc., articulated the federal test for sufficiency of evidence to
create a jury issue in a case concerning “the kind and anount of
evi dence necessary to sustain a jury's verdict that an enpl oyer
unlawful Iy discrimnated on the basis of age.” —U S — —120
S.C. 2097, 2102 (2000). “Under Rule 50, a court should render
judgnent as a matter of |aw when ‘a party has been fully heard on
an issue and there is no legally sufficient evidentiary basis for
a reasonable jury to find for that party on that issue.”” 1d. at

2109 (quoting FeED. R Cv. P. 50(a) and citing Weisgramv. Mrley

Co., 528 U S. 440,— 120 S. C. 1011, 1016-18 (2000)). In Reeves,
the Court noted that the courts of appeals have articulated
differing formulations as to what evidence a court is to consider
inruling on a Rul e 50 notion, although “nost have held that review
extends to the entire record, drawing all reasonable inferences in

favor of the nonnmovant.” [d. at 2110 (citing Tate v. Governnent

Enpl oyees Ins. Co., 997 F.2d 1433, 1436 (11'" Cr. 1993); Boeinqg,

2 This court observed in McCann that “[r]eviewing a denial of a motion for directed verdict
made at the end of trial and reviewing the sufficiency of the evidence are one and the same thing.”
984 F.2d at 671.
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411 F. 2d at 374). Moreover, the Reeves Court observed, “[i]n the
anal ogous context of summary j udgnent under Rul e 56, we have stated
that the court nust review the record ‘taken as a whole.”” |d.

(citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S.

574, 587 (1986)). “And,” the Court stated, “the standard for
granting sunmary judgnent ‘mrrors’ the standard for judgnent as a

matter of law, such that ‘the inquiry under each is the sane.

ld. (quoting Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250-251

(1986); citing Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986)).

Accordi ngly, the Court concluded that “in entertaining a notion for
judgnent as a matter of law, the court should review all of the
evidence in the record.” 1d.

Further, the Court in Reeves set forth principles for courts
to followin  reviewing all of the evidence in the record:

[ T] he court nust draw all reasonable inferences in favor
of the nonnoving party, and it may not nmake credibility
determ nations or weigh the evidence. Credibility
determ nations, the weighing of the evidence, and the
drawi ng of legitimate inferences fromthe facts are jury
functions, not those of a judge. Thus, although the
court should review the record as a whole, it nust
di sregard all evidence favorable to the noving party that
the jury is not required to believe. That is, the court
should give credence to the evidence favoring the
nonnmovant as well as that evidence supporting the noving
party that i s uncontradi cted and uni npeached, at | east to
the extent that that evidence conmes from disinterested
W t nesses.

Id. (internal quotations and citations omtted).?

% The test set forth by this court in Boeing closely resembles the Supreme Court’s Reeves
standard:
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5.
a.

Before applying the federal test articulated by the Suprene
Court in Reeves for the sufficiency of evidence to create a jury
gquestion to the relatively few factual issues in dispute, the
Constitution, per Erie, requires that we focus on the pertinent

Texas substantive law. Contrary to the najority opinion, the Texas

On motions for directed verdict and for judgment notwithstanding the verdict the
Court should consider all of the evidence—not just that evidence which supports the
non-mover’s case-but in the light and with all reasonable inferences most favorable
to the party opposed to the motion. If the facts and inferences point so strongly and
overwhelmingly in favor of one party that the Court believes that reasonable men
could not arrive at acontrary verdict, granting of the motionsis proper. On the other
hand, if thereis substantial evidence opposed to the motions, that is, evidence of such
quality and weight that reasonable and fair-minded men in the exercise of impartial
judgment might reach different conclusions, the motions should be denied, and the
case submitted to the jury. A mere scintilla of evidence is insufficient to present a
guestion for the jury. The motions for directed verdict and judgment n.o.v. should
not be decided by which side has the better of the case, nor should they be granted
only when there is a compl ete absence of probative facts to support a jury verdict.
There must be aconflict in substantial evidence to create ajury question. However,
it isthefunction of the jury asthe traditional finder of the facts, and not the Court, to
weigh conflicting evidence and inferences, and determine the credibility of witnesses.

411 F.2d at 374-75 (footnote omitted); see dso Rhodes v. Guiberson Oil Toals, 75 F.3d 989, 993
(5™ Cir. 1996) (quoting and using the Boeing standard for sufficiency of the evidence); Shipp v.
General MotorsCorp., 750 F.2d 418, 420 (5" Cir. 1985) (“We begin by noting that thejury’ sverdict,
rendered after eleven days of trial, will not belightly disregarded. Itsfindings must be upheld if this
court, considering al of the evidence and al of its reasonable inferences in the light most favorable
to the winning party, finds that there is substantial evidence ‘of such quality and weight that
reasonable and fair-minded men in the exercise of impartial judgment might reach different
conclusions....” (quoting Boeing, 411 F.2d at 374) (citing Liberty M ut. Ins. Co. v. Falgoust, 386 F.2d
248, 253 (5™ Cir. 1967)); H& W Indus., Inc. v. Occidental Chem. Corp., 911 F.2d 1118, 1123 (5"
Cir. 1988); Stewart v. Thigpen, 730 F.2d 1002, 1007 (5" Cir. 1984).
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jurisprudence on safer alternative design is richly devel oped.
The Texas Suprene Court and appeals courts have drawn on
coommon |aw, statutes, and the Restatenents in expounding the
state’s products liability laws. The basic principles of section
402A of the Restatenent (Second) of Torts govern clains of strict
liability in tort by users or consuners for physical harmcaused by
a seller’s defective and unreasonably dangerous product. The

Aneri can Tobacco Co. v. Ginnell, 951 S.W2d 420, 426 (Tex. 1997);

McKi sson v. Sales Affiliates, Inc., 416 S.W2d 787, 788-789 (Tex.

1967). A product nmay be unreasonably dangerous because of a def ect

in marketing, design, or manufacturing. Caterpillar, Inc. v.

Shears, 911 S.W2d 379, 382 (Tex. 1995).

The all eged design defect of the defendant’s cable hook was
causally related to M. Smth' s being thrown fromthe |adder with
centrifugally increased gravitational acceleration and not to the
| ateral slide that began the | adder accident. Nevertheless, the
sane rules of strict liability govern cases in which the defect
caused the initial accident and cases in which the defect caused or

aggravated the injuries. Boatland of Houston, Inc. v. Bailey, 609

S.W2d 743, 745 (Tex. 1980); Turner v. General Mtors Corp., 584

S.W2d 844, 848 (Tex. 1979).

In Turner v. Ceneral Mtors Corp., the Texas Suprene Court

di scussed the strict liability standard of “defectiveness” as

applied in design defect cases. The court held that, in a design
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defect case, evidence is adm ssible upon the factors of risk and
utility, such as the product’s utility to users and to the public
as a whol e bal anced agai nst the |ikelihood and severity of injury
fromits use; the availability of an alternative product that would
fill the same need wi t hout bei ng unsafe or unreasonably costly; the
ability to elimnate the product’s unsafe character wthout
significantly inpairing its utility or increasing its cost; the
consuner’s awareness of the product’s inherent dangers; the
avoidability of those dangers because of their obvious nature or
because of warni ngs supplied by the manufacturer; and the ordinary
consuner’s expectations. 584 S.W2d at 846. However, the court
al so held that the jury nust be instructed only in general terns to
consider the utility of the product and the risks involved in its
use, and that the jury should not be instructed to balance
specifically enunerated factors. Id. at 847-48. The court set

forth an approved jury instruction for this purpose.? |d. at 847

% The court’ s approved jury instruction reads:

SECIAL ISSUE NO. 1

Do you find from a preponderance of the evidence that at the time the (product) in question
was manufactured by (the manufacturer) the (product) was defectively designed?

By theterm‘ defectively designed’ asused inthisissueis meant aproduct that isunreasonably
dangerous as designed, taking into consideration the utility of the product and the risk
involved inits use.

Answer: “We do” or “We do not.”

584 SW.2d at 847 n.1. The court went on to state:
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n.1; 849. This requirenent of the Texas court regarding the
factors to be considered in Texas products liability cases has been
recogni zed by this court. See Shipp, 750 F.2d at 421-22 (5" Cir.
1983) (“Texas courts have advanced balancing criteria to which
strict liability parties should direct their evidence, but as the
district judge did here, have only required that the jury be
instructed in general terns to consider the utility of the product
and the risk involved in its use. ...The Texas Suprene Court has
never explicitly made proof of each balancing factor a distinct
element of a strict liability claim ...And certainly, that the
jury isinstructedinultimate terns without detailing the criteria
is at odds with the notion that proof of each is required.”
(citations, footnotes and internal quotations omtted)).

In Boatland, the Texas Suprene Court held that the jury in a
desi gn defect case may consider evidence of a safer design that
woul d have prevented the injury. 609 S.W2d at 746 (citing Turner
and the factors listed therein). “Because defectiveness of the
product in question is determned in relation to safer
alternatives, the fact that its risks could be di mnished easily or

cheaply may greatly influence the outcone of the case.” Id.

Accordingly, we approve the form of jury submission stated in the forepart of thisopinion to
be effective in the trial of design defect strict liability cases after the date on which our
judgment herein becomes find. The issue and instruction will be in this form when the
considerations of utility and risks are present in the state of the evidence, and in such cases
should serve as an appropriate aid to the jury in its deliberations.

Id. at 851.
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Further, the Boatl and court stated:

A plaintiff my advance the argunent that a safer
alternative was feasible with evidence that it was in
actual use or was available at the tinme of manufacture.
Feasibility may also be shown with evidence of the
scientific and econom c capacity to develop the safer
alternative. Thus, evidence of the actual use of, or
capacity to use, safer alternatives is relevant insofar
as it depicts the avail able scientific know edge and t he
practicalities of applying that know edge to a product's
design. This nmethod of presenting evidence of defective
design is not newto the Texas | aw of product liability.

ld. (citing Rourke v. Garza, 530 S.W2d 794 (Tex. 1975); Henderson

v. Ford Mbtor Co., 519 S.W2d 87 (Tex. 1974); WIllians v. Ceneral

Mtors Corp., 501 S.W2d 930 (Tex. App.-Houston 1973); Hartzel

Propeller Co. v. Al exander, 485 S.W2d 943 (Tex. App.-Waco); Pizza

Inn, Inc. v. Tiffany, 454 S.W2d 420 (Tex. App.-Waco 1970)); see

also Cantrell v. Hennessy Indus., Inc., 829 S.W2d 875, 877 (Tex.

App. —Tyler 1992) (“Courts mnust determ ne whether a product is
defectively designed in relation to safer alternatives.”);
RESTATEMENT ( THIRD) OF TORTS: PRODUCTS LIABILITY § 2 Reporters’ Note at 59
(“The longstanding reasonable alternative design requirenment in

Texas has been codified by statute.” (quoting and citing TPLA 8§
82.005)).

In 1993, Texas codified the safer alternative design factor,
making it an essential elenent of a design defect claim TPLA §

82.005; see also Uniroyal Goodrich Tire Co. v. Martinez, 977 S. W 2d

328,334 n.3 (Tex. 1998); Anerican Tobacco Co., 951 S.W2d at 433

n. 9. Section 82.005 does not attenpt to state all the el enents of
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a design defect claim however. Hernandez v. Tokai Corp., 2 S.W3d

251, 256 (Tex. 1999). For exanple, it does not define design
defect or negate the comon |aw requirenent that such a defect
render the product unreasonably dangerous. 1d. The statute was
not intended to, and does not, supplant the Texas common | aw ri sk-
utility analysis Texas has for years enployed in determning
whet her a defectively designed product is unreasonably dangerous.
Id. at 256 n.5 (citing legislative debates), and n.6 (citing
Turner, 584 S.W2d at 847). That analysis still permts strict
liability parties to direct their evidence to the various bal anci ng
criterialisted in Turner, while the jury can be instructed only in
general terns and cannot be required to perform a bal ancing of
enunerated factors. 1d. at 256 n.6. The only change rendered by
section 82.005is that it converts two el enents—a safer alternative
desi gn and produci ng cause-to necessary, though not sufficient,
elements in proving a defective design claim? Id. at 256.

Essentially, section 82.005(b), which is fully quoted in the

2" As explained by the Hernandez court:

Section 82.005 reflects the trend in our common-law jurisprudence of elevating the
availability of a safer alternative design from a factor to be considered in the risk-utility
analysis to a requisite element of a cause of action for defective design. The Restatement
(Third) of Torts: Products Liability also makes areasonable alternative design aprerequisite
to design-defect liability, as does the law in most jurisdictions.

Id. at 256-57 (footnotes omitted); see dso Uniroyal Goodrich, 977 S.\W.2d at 334 n.4 (pointing out
that the court in Caterpillar, 911 SW.2d at 384 (Tex. 1995), which did not mention § 82.005, made
clear that asafer alternative is a prerequisite to a finding of design defect, and that theCaterpillar
court’ s approach is reflected in the Restatement (Third)).
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majority opinion, defines “safer alternative design” so as to
require a plaintiff proving a design defect to showthat (1) there

was an alternative design; (2) which would, in reasonable
probability,” have prevented or significantly reduced the risk of
injury; (3) without substantially inpairing the product’s utility;
and (4) which was technologically and econom cally feasible when
the product left the control of the manufacturer. See TPLA 8
82. 005.

Subsequent to the enactnent of section 82.005, the Texas
Suprene Court, in expounding Texas's strict tort liability design
defect law, has often relied upon other sources consistent wth

section 82.005, especially the Restatenent (Third) of Torts:

Products Liability. For exanple, in Ceneral Mtors Corp. V.

Sanchez, the court affirnmed judgnent upholding plaintiffs’ jury
verdi ct based on an expert’s testinony as to an untested and
unbuilt alternative design for the transm ssion of a pickup truck.
997 S.W2d 584. 592 (Tex. 1999). Relying in part on the new
Rest at enent, the court held:

[T]he plaintiffs did not have to build and test an
autonobile transmssion to prove a safer alternative
desi gn. A design need only prove “capable of being
devel oped[,]” [quoting Boatl and, 609 S. W2d at 748]. The
Restatenment (Third) of Torts: Products Liability takes
the position that “qualified expert testinony on the
i ssue suffices, even though the expert has produced no
prototype, if it reasonably supports the conclusion that
a reasonable alternative design could have Dbeen
practically adopted at the tine of sale.”

ld. (citing and quoti ng RESTATEMENT ( THIRD) OF TORTS. PRODUCTS LIABILITY 8§
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2 cnt. f (1998)).

In Uniroyal Goodrich, the <court adopted and applied

Restatenent (Third) of Torts: Products Liability 8 2 cnt. | in
affirmng judgnent holding a tire manufacturer strictly liable
based on defective design, although there was evidence that the
cause of the accident was nounting and inflating a tire in
contravention of a warning on the product:

“Reasonabl e designs and instructions or warnings both
play inmportant roles in the production and distribution
of reasonably safe products. In general, when a safer
design can reasonably be inplenented and risks can
reasonably be designed out of a product, adoption of the
safer design is required over a warning that |eaves a
significant residuum of such risks. For exanpl e,
instructions and warnings may be ineffective because
users of the product may not be adequately reached, may
be likely to be inattentive, or may be insufficiently
notivated to follow the instructions or heed the
war ni ngs. However, when an alternative design to avoid
risks cannot reasonably be inplenented, adequat e
instructions and warnings will normally be sufficient to
render the product reasonably safe. Warnings are not,
however, a substitute for the provision of a reasonably
safe design.”

977 S.W2d at 336 (quoting RESTATEMENT (THIRD) OF TORTS: ProDUCTS

LiaBiLITY 8 2 cmt. |); see also Hernandez, 2 S.W3d at 257 & n.9

(conparing 8 82.005 wth simlar provisions of the Restatenent
(Third) of Torts: Products Liability 8 2(b): “A product ... is
defective in design when the foreseeabl e ri sks of harmposed by the
product could have been reduced or avoided by the adoption of a
reasonable alternative design ..., and the omssion of the

al ternative design renders the product not reasonably safe”).
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We have recognized that “[t] he Texas Suprene Court has | ong
| ooked to the Restatenment of Torts as an influential guide in
products liability law, and has recently heavily relied on the
refinements in such law reflected in Restatenent Third, Torts:

Products Liability.” Cdmno v. Raymark Industries, Inc., 151 F. 3d

297, 334 (5'" Cir. 1998) (citing MKisson, 416 S.W2d at 788-89;

Caterpillar, 911 S.W2d at 381-83 & nn. 2&3; Firestone Steel Prods.

Co. v. Barajas, 927 S.W2d 608, 613, 616 (Tex. 1996)); see also

Uni r oyal Goodri ch, 977 S.W2d at 335. In d nino, after

di stingui shing the Texas case relied upon by the district court and
reviewing the comments under the new Restatenent, this court
concl uded: “We believe that the Texas Suprenme Court would follow
the Restatenment Third, Torts: Products Liability 8 5 [governing the
liability of conponent sellers for harmto a person or property by
a product into which the conponent is integrated].” 151 F.3d at
334.

For all of the foregoing reasons, | believe that the Texas
Suprene Court woul d foll ow Restatenment Third: Products Liability §
2 and its comments with respect to design defects, especially when
t hose provisions are consistent with and conplenentary to Texas
statutory and common law. |In addition to those al ready adopted or
followed by the Texas Suprene Court, other provisions of the
section 2 comments have particular relevance in the present case.

Comment f, in pertinent part, provides:
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Subsection (b) states that a product is defective in
design if the om ssion of a reasonable alternative design
renders the product not reasonably safe. A broad range
of factors may be considered in determ ning whether an
alternative designis reasonabl e and whether its om ssion
renders a product not reasonably safe. ...Aplaintiff is
not necessarily required to introduce proof on all of
these factors; their relevance, and the relevance of
other factors, wll vary fromcase to case.

* * %

Wiile a plaintiff nust prove that a reasonable
alternative design would have reduced the foreseeable
risks of harm Subsection (b) does not require the
plaintiff to produce expert testinony in every case
Cases arise in which the feasibility of a reasonable
alternative design is obvious and understandable to
| aypersons and t herefore expert testinony i s unnecessary
to support a finding that the product should have been
designed differently and nore safely. ...Furthernore
ot her products already avail abl e on the nmarket may serve
the sanme or very simlar function at |lower risk and at
conparabl e cost. Such products nmay serve as reasonable
alternatives to the product in question.

In many cases, the plaintiff nust rely on expert
testi nony. Subsection (b) does not, however, require the
plaintiff to produce a prototype in order to nmake out a
prima faci e case. Thus, qualified expert testinony on the
i ssue suffices, even though the expert has produced no
prototype, if it reasonably supports the concl usion that
a reasonable alternative design could have Dbeen
practically adopted at the tine of sale.

* * %

A test that considers such a broad range of factors in
deci ding whether the omi ssion of an alternative design
renders a product not reasonably safe requires a fair
all ocation of proof between the parties. To establish a
prima facie case of defect, the plaintiff nust prove the
availability of a technol ogically feasible and practi cal
alternative design that woul d have reduced or prevented
the plaintiff's harm Gven inherent limtations on
access to relevant data, the plaintiff is not required to
establish with particularity the costs and benefits
associated with adoption of the suggested alternative
desi gn.

RESTATEMENT (THIRD) OF TORTS: PRrRODUCTS LiABILITY 8§ 2 cnt. f (1998).

Comment m of section 2, in pertinent part, provides:
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[A] seller bears responsibility to performreasonabl e
testing prior to marketing a product and to discover
ri sks and ri sk-avoi dance neasures that such testing woul d
reveal. A seller is charged with know edge of what
reasonable testing would reveal. If testing is not
undertaken, or is perfornmed in an i nadequate nmanner, and
this failure results in a defect that causes harm the
seller is subject to liability for harm caused by such
def ect.

RESTATEMENT ( THIRD) OF TORTS: PRODUCTS LIABILITY 8§ 2 cnt. m (1998). ment
n of section 2, in pertinent part, provides:

[ T] he evidence that the defendant did or did not
conduct adequately reasonabl e research or testing before
marketing the product nay be admssible (but is not
necessarily required) regardl ess of whether the claimis
based on negligence, strict liability, or inplied
warranty of nmerchantability. Al though a defendant is held
objectively responsible for having know edge that a
reasonable seller would have had, the fact that the
def endant engaged i n substanti al research and testi ng may
help to support the contention that a risk was not
reasonably foreseeable. Conversely, the fact that the
def endant engaged in little or no research or testing
may, dependi ng on the circunstances, help to support the
contention that, had reasonabl e research or testing been
performed, the risk could have been foreseen.

RESTATEMENT ( THIRD) OF TORTS: PRODUCTS LIABILITY 8 2 cnt. m (1998).
b.

In view of the wealth of decisions by the Texas Suprene Court
and appeals courts, | am bew ldered by the majority’s assertion
that “[n]o Texas court has el aborated on the nature of the proof a
plaintiff nmust produce to neet the burden placed on hi mby [ Texas’s
section 82.005.]" The Texas courts have frequently expanded on
the elenents of proof and sufficiency of evidence required under

section 82.005 and other products liability rules of |aw See
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e.q., Hernandez, 2 S.W3d at 258 (“Section 82.005 ... was not

i ntended to, and does not, supplant the risk-utility anal ysis Texas
has for years enployed in determning whether a defectively
desi gned product is unreasonably dangerous.” (footnotes omtted));
Sanchez, 997 S.W2d at 591-92 (“‘qualified expert testinony on the
i ssue suffices, even though the expert has produced no prototype,
if it reasonably supports the conclusion that a reasonable
al ternative design could have been practically adopted at the tine

of sale. (quoting and adopting RESTATEMENT ( THIRD) OF TORTS. PRODUCTS

LiaBiLITY 8 2 cnt. f (1998))); Uniroyal Goodrich, 977 S.W2d at 339

(“The rule ... that expert testinony is generally not concl usive []
foll ows not because the testinony is froman expert, but because it
IS opinion testinony. Unl ess the subject matter is solely for
experts, jurors are capable of formng their own opinions fromthe

record as a whole.”); MG&lliard, 722 S.W2d at 697 (hol ding that

expert testinony is conclusive only where the subject matter is
such that “the jury or court cannot properly be assuned to have or
be able to formcorrect opinions of their own based upon evi dence
as a whole and aided by their own experience and know edge of the
subject of inquiry.”); Boatland, 609 S.W2d at 746 (observing that
“feasibility is arelative, not an absolute, concept.”); Coxson v.

Atlanta Life Ins. Co., 179 S.W2d 943, 945 (Tex. 1944) (noting that

expert testinony, although persuasive, is rarely conclusive proof);

Sipes v. General Mtors Corp., 946 S.W2d 143, 154-55 (Tex. App.
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1997) (finding that lay testinony will often suffice in design
defect case where design concept was sinple and easy to grasp)

(cited approvingly by Perez-Trujillo v. Volvo Car Corp., 137 F.3d

50, 56 (1t Gr. 1998)); see also Turner, 548 S. W2d at 848 (hol ding

t hat design defect may be proved through circunstantial evidence)

(citing Darryl v. Ford Mtor Co., 440 S.W2d 630 (Tex. 1969));

Pittsburg Coca-Cola Bottling Wrks of Pittsburg v. Ponder, 443

S.W2d 546, 548 (Tex. 1969) (sane); Ford Mdtor Co. v. Gonzalez, 9

S.W3d 195, 199 (Tex. App. 1999) (sane); accord Ayres v. Sears,

Roebuck & Co., 789 F.2d 1173, 1175 (5'" Cir. 1986) (observing that

a Texas design defect is “provable by direct or circunstantial

evi dence, based on fact or opinion testinony.”), abrogated on other

grounds, Torres v. Qakland Scavenger Co., 487 U.S. 312 (1988).

Equally perplexing is the nmgjority’s seem ng Erie guess that
the Texas Suprene Court would depart fromits own well-devel oped
jurisprudence and enbrace the LPLA to decide the present case. The
Texas courts have | ooked to the Second and Third Restatenents of
Torts for guidance in products liability cases, but | have not
found any Texas case adverting to the LPLA. Such an event seens

highly wunlikely, considering that section 82.005 Is not
declarative, by inplication or otherw se, of the common |aw of
Texas with respect to any product[.]” TPLA § 82.005(e).

Moreover, the LPLA differs markedly from section 82.005 in

that the LPLA requires a “weighing” of I|ikelihood and gravity of

40



the claimant’s danage against the burdens of the alternative
desi gn, not just econom c and technol ogi cal “feasibility”; requires
the claimant to show that the alternative design was capable of
“preventing,” not just “significantly reducing the risk of,” the
claimant’s injury; and the LPLAis the exclusive products liability
law in its jurisdiction, not nerely a partial, non-expansible
codi fication.

The mgjority’s nobst audacious claim however, is that the
Texas Suprene Court would read the word “el aborate” in one of our
opi ni ons?® under the LPLA as neani ng “mat hematically quantify,” that
the Texas Suprenme Court in turn would read that neaning into the

LPLA, and that the Texas Suprene Court would then follow that

% The decision the majority relies on-Lawrence v. General Motors Corp., 73 F.3d 587 (5"
Cir. 1996)-involved a case in which the plaintiff’s car suddenly accelerated and crashed into atree.
After examining the wreckage, the plaintiff’s expert observed that the cruise control cable had
become exposed and been crimped in the open-throttle position, and merely “suggested” that the
accident “might have [been] prevented” by alonger cruise control cable deeve; the defense expert
countered that the cruise control cable deeve's length was adequate, and that the wrecked car’s
cruise control cable was exposed and crimped as a result of the wreck and not as a cause of the
wreck. |d. at 589. After quoting from the LPLA’slanguage that a design could be “‘ unreasonably
dangerous'” if the**likelihood'” that the damageswere caused by the product’ sdesign, coupled with
the severity of the damage, “‘outweighed the burden on the manufacturer’” of incorporating an
aternativedesign, thiscourt observed that the plaintiff’ sexpert conclusorily stated that theaternative
design “could have prevented” the damages and did not “elaborate on the actual likelihood of
avoiding the probable damage through an alternative design.” Id. at 590. When read in context, the
term “elaborate” in Lawrence does not mean “mathematically quantify.” Rather, it was a comment
upon the need for the plaintiff’s expert to expand on his bare conclusion that a defective product
design possibly caused the collision, in order to counter the defense expert’ sopinion that the collision
caused the damage to the product. In Lawrence, the plantiff’s causation theory was highly
improbable becausethe car that the plaintiff had been driving, before accel erating suddenly into atree,
had previoudly been flooded and had accumulated more than 97,000 miles under two different
OWners.
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convoluted interpretation as its lodestar in developing and
applying Texas lawin the present case. | eschew further comrent.

The majority clearly errs in proceeding to decide this case as
if, under Texas law, the plaintiff in a design defect case is
absolutely required to present an expert to mathematically quantify
risk and utility evidence and to balance risk and utility factors.
In a Texas design defect case, evidence is adm ssible as to many
factors, including risk and utility, such as utility of the product
to the wuser, wusefulness to the public, and the gravity and
i kelihood of injury from its use, availability of a suitable
substitute product taking into consideration cost of production and
any inpairnent to useful ness, public know edge or obvi ousness of
dangers of the product, suitable warnings, and expectations of the
ordi nary consuner. A plaintiff is not necessarily required to
i ntroduce proof on all of these factors; their rel evance and the
rel evance of other factors, will vary from case to case. See

Templ e EasTex, Inc. v. Od O chard Creek Partners, Ltd., 848 S. W 2d

724, 731 (Tex. App.-Dallas 1992); REeSTATEMENT ( THIRD) OF TORTS: PRODUCTS

LiaBiLITY 8 2, coment f (1998); accord Shipp, 750 F.2d at 421.

Mor eover, under Texas law, it isthe jury's function to weigh risks

and utilities by deciding whether the product was defectively
desi gned, taking into consideration the utility of the product and
the risk involved in its use. Turner, 584 S.W2d at 847; accord

Shi pp, 750 F.2d at 421. The jury can be instructed only in genera
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terms, however, and cannot be required to balance specifically
enuner ated factors. Id. at 847-48. The notion of nathematica

“quantification” appears to be the mgjority’s own invention; no
Texas case or |aw demands expert mathematical quantification of
risk or utility factors as a sufficiency of evidence or proof
requirenent in a products liability case. |In fact, Texas applies
a “no evidence” test for sufficiency of evidence, see, e.q.,

Sanchez, 997 S.W2d at 588 & n.7, an even nore deferential review
standard than the federal test that the majority displaces withits
erroneous “mat hematical quantification” standard.

The majority departs from Texas |l aw again in holding that the
alternative design presented by Dr. Packnman was not valid because
he had not introduced a nodel of a spring | oaded cabl e hook. The
Texas products liability law does not, however, require the
plaintiff to produce a prototype in order to nmake out a prinma facie

case. [Qualified expert testinony on the issue suffices, even
t hough the expert has produced no prototype, if it reasonably
supports the conclusion that a reasonable alternative design could

have been practically adopted at the tine of sale. Sanchez, 997
S.W2d 584, 592 (Tex. 1999) (quoting RESTATEMENT ( THIRD) OF TORTS:
PrRoDUCTS LIABILITY § 2, cnt. f (1998)).

6.

It is apparent here, as it was in Reeves, that the defendant

is not entitled to a JMOL. See Reeves, —U. S. — — 120 S. Ct. at
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2110. In this case, the relevant facts concerning the physica
characteristics of the product, the environnment of the accident,
and the resulting injuries are not in dispute. The causation
question is nostly undi sputed. The open or uncl osed cabl e hook did
not cause the ladder to slide. But it is undisputed that if the
hook had been closed in some manner it would not have becone
di sengaged from the cable during the slide. And the evidence
overwhel m ngly supports the jury’ s finding that the di sengagenent
of the open cabl e hook during the slide caused an abrupt jerk and
tw st of the | adder; that the resulting torsional force caused M.
Smth to |l oose his grip and be flung violently to the ground; and
that consequently he suffered nuch nore severe injuries than he
woul d have sustained in a less accelerated fall. The jury
reasonably could have chosen not to credit the testinony of the
defendant’s witness who opined that M. Smth would have fallen
off even if the cable hook had stayed hitched. None of the defense
W tnesses contested the conclusion of the plaintiff and his
W t nesses that a cl osed cabl e hook woul d have reduced the force of
the ladder’'s twist and jerk and in turn the acceleration of his
descent.

Dr. Paul F. Packman, the plaintiff’s expert, has a bachelor’s
degree in nmechani cal engi neeri ng, a master’s degree in
nmetal lurgi cal engineering and a Ph.D. in solid state science. He

has i nvesti gated acci dents for Lockheed Aircraft Corporation; acted



as a Senior Resident Fellow for the National Acadeny of Sciences;
i nvestigated airplane crashes, battle fatigue, and other battle
damage issues for the United States Ar Force; chaired the
Departnent of Material Sciences and Metallurgical Engineering at
Vanderbilt University; chaired the Cvil and Mechani cal Engi neeri ng
Departnent at Sout hern Met hodi st University; and taught nmechani cal
engi neering design for thirty years at those universities and as an
adj unct professor at Georgia Tech University. He is a professor of
Mechani cal and Materials Engineering at Southern Methodi st
University and has published nunerous articles on nechanical
engi neering and rel ated topics.

Dr. Packman testified that a safer alternative design could be
devi sed by converting the open U shaped cable hook to a cl osable
one by adding a spring latch to prevent di sengagenent of the hook
fromthe cable during a lateral slide. Dr. Packman conducted a
series of three conparative tests with a |adder identical to the
one involved in M. Smth's accident on the sane type of cable and
sl ope, with 200 pounds of steel weights attached to platform atop
the | adder sinmulating the inertia created by M. Smth’s body. The
first test was performed with an open cable hook |ike the one
attached to the |adder when it was manufactured. As the |adder
slid down the slope of the cable, the trailing hook canme off the
cable, causing the |adder to spin violently. The torsional force

caused the weights to break | oose and be thrown from the | adder.
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The second test was perfornmed under the sane conditions except that
the open end of the cable hook was closed with a bolt. In the
slide during this test the ladder’s twist and jerk was
significantly reduced and the weights stayed in place on the
| adder. The third test was a repeat of the first but al so included
a cl ose-up vi deo-tapi ng of the open cabl e hook’ s di sengagenent from
the cable during the slide. According to Dr. Packman, the tests
denonstrated that the torsion created by the cable hook’s
di sengagenent caused M. Smth to |ose hold of the | adder and be
flung to the ground. |If the cable hook had been equi pped with a
closed spring latch during M. Smth's slide, Dr. Packman
testified, the prevention of its disengagenent would have
significantly reduced the risk of his injury by either enabling him
to hang on or to prepare for a softer, nore controlled | anding.
The defendants’ counsel were present during Dr. Packman’'s
tests, and defendants’ personnel and witnesses were able to review
the vide-recording of the tests prior to the litigation. The
def endants’ witnesses did not criticize the fairness or accuracy of
Dr. Packman’s tests but had different opinions about what they
showed. The defendant did not conduct any tests of its own
regardi ng the | atch-cl osure design for purposes of the [itigation.
In fact, the defendant did not present any docunentation or
definite testinony showng that it had ever tested the |adder’s

performance in a lateral slide at all. |[If the defendant was aware
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of the propensity of the open cable hook to becone di sengaged and
cause the ladder to twist and jerk violently, it did not present
any evidence to this effect or provide any warni ngs or instructions
regarding that particular risk with the product.

Based on the foregoing data, Dr. Packman testified that in his
opinion the alternative design that he proposed, consisting of a
cabl e hook held cl osed during engagenent by a spring |atch, would
have prevented or significantly reduced the risk of M. Smth’'s
injury, that the alternative design was feasible because the
technol ogy of the spring latch was sinple, well-known and had been
in existence for a very long tine; that spring |l atches were readily
avai |l abl e-i ndeed, agreeing to the statenent that they were
“available in hardware stores pretty nuch everywhere”-when the
| adder was manufactured; that its attachnent to the cable hook
woul d not have inpaired the utility of the product significantly;
and that a spring-loaded |latch was already incorporated into the
| adder’s design by Louisville Ladder in the |adder’s rung-I|ock
mechani sm nmaki ng the spring | atch concept an “absol utely obvi ous”
one of which the defendant was fully aware. M. Van Bree, the
defendant’s representative, testified that Louisville Ladder did,
i ndeed, incorporate the spring-latch design into its rung-Iock
mechani sm though it had not tested the idea of incorporating the
concept into the cabl e hook.

“I'n holding that the record contai ned insufficient evidence to
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sustain the jury's verdict, the [mmjority] msapplie[s] the
[federal] standard of reviewdictated by Rule 50.” Reeves, —U. S.
— — 120 S. . at 2111. The court disregards critical evidence
favorable to the plaintiff—all of the witnesses agreed that the
closure of the cable hook would prevent its disengagenent and
reduce the force of the |l adder’s twisting and jerk during or at the
end of its slide; likewise, all agreed that it was inpossible to
conpare with certainty the risks and gravity of injuries likely to
result fromuse of closed and open hooks due to the dynam c nature
of the event and the variabl e conditions of cable sl opes, positions
of users on |adders during slides, and nuscular strengths and
stam na of the accident victins. The court also fails to draw all
reasonable inferences in favor of M. Smth. See id. For
i nstance, the jury reasonably could have found that the cl osure of
the cable hook would have reduced the risk or severity of M.
Smth' s injury by retarding the speed of his fall and aneliorating
the force and nature of his inpact. And the mgjority discredits
the evidence that clearly shows that M. Smth was never warned
about the risk of the open cable hook becom ng di sengaged during a
| ateral slide and produci ng overwhel m ng torsional forces; that the
instructions about “securing” the “bottoni of the |adder were
anbi guous and did not clearly informhimof howto prevent the top
of the ladder from sliding during his ascent; that prior to his

infjury M. Smth was not provided with the information from the
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AT&T Manual that the majority quotes in its opinion; that the jury
reasonably coul d have concluded that this was a case in which the
feasibility of a reasonable alternative design was obvious and
under st andabl e to | aypersons and therefore no expert testinony was
necessary to support a finding that the product should have been
designed differently and nore safely, see Sipes, 946 S. W 2d at 154-
55, and RESTATEMENT (THIRD) OF TORTS: PrRODUCTS LIABILITY 8 2, cnt. f
(1998); that the defendant was already using this spring-|oaded
|atch technology on the ladder’s rung-lock assenbly; that the
testinony of Dr. Packman, and to sone extent of the defendants’ own
experts, reasonably supports the conclusion that a reasonable
al ternative design could have been practically adopted at the tine
of sale, see RESTATEMENT ( THIRD) OF TORTS: PRODUCTS LIABILITY 8 2, cnt. f
(1998); that the plaintiff established a prim facie case of defect
by proving the availabililty of a technologically feasible and
practical alternative design that woul d have reduced or prevented

the plaintiff’s harm see Hernandez, 2 S.W3d at 255-56 (quoting

TPLA § 82.005), and RESTATEMENT ( THIRD) OF TORTS: PRODUCTS LIABILITY § 2,
cnt. f (1998); that given inherent limtations on access to
relevant data, the plaintiff was not required to establish with
particularity the costs and benefits associated with adoption of
the suggested alternative design, see RESTATEMENT ( THIRD) OF TORTS:
PrRoDUCTS LIABILITY 8 2, cnt. f (1998); that the defendant breached its

duty to performreasonable testing pior to marketing the | adder and
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to discover risks and risk-avoi dance neasures that such testing
woul d have revealed, viz., the risk of open-hook disengagenent
produci ng overwhel m ng torsional force during a lateral slide that
could be practically avoided by using closable cable hooks, see
RESTATEMENT ( THIRD) OF TORTS: PRODUCTS LIABILITY 8 2, cnt. m (1998); that
the defendant is charged with the know edge of what reasonable
testi ng woul d have reveal ed, see id.; and because the defendant did
not wundertake such testing, or perfornmed it in an inadequate
manner, that this failure resulted in M. Smth's injuries, and
defendant is subject to liability for harm caused by the defect,
see id.

Mor eover, the evidence upon which the majority relies—that
due to the inponderable variables none of the experts, including
Dr. Packman, were able to mathematically quantify either the
l'i kel i hood and gravity of the risk or the anmount of risk reduction
t hrough the use of the alternative design; that Dr. Packman di d not
manuf acture a prototype of his suggested alternative design; that
Dr. Packman testified only that the alternative design would
prevent cable hook disengagenent and thereby reduce torsional
forces and in turn reduce the risk and severity of accidents; and
that Dr. Packman frankly conceded that he could not testify as to
whet her the alternative design would have prevented M. Smith's
acci dent al t oget her—*“al t hough rel evant, is certainly not

di spositive.” Reeves, — US —+ — 120 S. Q. at 2111. I n
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concluding that this testinony so overwhel ned t he evi dence favori ng
M. Smth that no rational trier of fact could have found that M.
Smth proved that the defendant’s open cabl e hook was defectively
designed for the purposes for which it was sold, the mjority
i nperm ssi bly substitutes its judgnment concerni ng the wei ght of the

evidence for the jury’'s. Cf. id. | nust dissent.?°

2 My review of thefull record has a'so convinced methat the majority’ sreversal of thejury’s
verdict regarding Mr. Smith’s marketing defect claamwasinerror. Asit did inregardsto the design
defect claim, the mgjority reviews only the evidence presented by Louisville Ladder, rather than the
whole record, and reviews that evidence in alight hostile to, rather than supportive of, the jury’s
verdict.
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