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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-40539

RONFORD LEE STYRON, JR.,

Peti ti oner- Appel | ant,
VERSUS
GARY L JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL

JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

August 15, 2001
Bef ore H G3 NBOTHAM JONES, and DENNI'S, Circuit Judges.

DENNI'S, G rcuit Judge:

Ronford Lee Styron, Jr., seeks a certificate of appealability
(“COA") on twelve issues to appeal the district court’s denial of
his application for habeas corpus and seeks relief fromthe denial
of his petition for habeas corpus. The district court considered
and rejected a certificate on these twelve issues although it

granted a COA on four other issues. For the reasons that foll ow,



we deny Styron’s requests for a COA, and we affirmthe denial of
habeas relief.
| . Facts and Procedural History

Appel lant Ronford Lee Styron, Jr., was convicted of the
capital nmurder of his eleven-nonth old son, Lee Holl ace Styron, and
sentenced to death. The nedical evidence introduced at trial
indicated that the victimdi ed as a result of subdural henorrhagi ng
caused by trauma to the head. The evidence revealed that the child
had suffered at |east three distinct blows to his head, any one of
whi ch could have caused his death. Medi cal testinony indicated
that the bl ows appeared to have been inflicted contenporaneously.
Styron testified that he punched the victimin the head one tine
and did not offer any explanation as to how the victim received
mul tiple bruises on his head.

O her nedical evidence reveal ed the victimsustained retinal
henor r hages consi stent with repeat ed epi sodes of shaken-baby trauma
and multiple rib fractures within at |east two weeks prior to his
deat h. Testi nony established that Styron squeezed the victims
stomach approximately three weeks before his death. O her
testinony reveal ed that Styron had on nunerous occasi ons physically
abused the victim The child had been taken to the hospital on
three prior occasions: once for a cut |ip, once for a broken |eg,
and once for treatnment of a seizure disorder.

Styron was indicted by the grand jury of the 75th D strict



Court of Liberty County, Texas. Count | of the indictnent alleged
that Styron, on or about October 23, 1993, in Liberty County,
Texas, intentionally and know ngly caused the death of Lee Holl ace
Styron, an individual under six years of age, by striking and
hitting the child's head with his fist, by causing the child s head
to strike and hit an object, and by manner and neans unknown.
Count 11 of the indictnent charged Styron with nurder, alleging
essentially the sane conduct as did Count 1I. Count |11 alleged
injury to a child. The 75th District Court found Styron to be
i ndi gent and appointed Walter F. Fontenot to represent him on
Novenber 2, 1993.

At the request of the State, without notice to Styron or his
attorney and without a hearing, the action was transferred by the
75th District Court to the 253rd District Court of Liberty County.
On January 4, 1994, the 253rd District Court, on Styron’s notion,
appointed Gary W Bunyard as additional counsel. On January 5,
1994, Styron filed a pre-trial notion to quash the indictnent
contendi ng that the governnent mani pul ated the transfer to secure
a nore favorable forumin which to prosecute the action. On My
10, 1994, after a hearing, the trial court denied the notion to
quash.

Styron was tried before a jury upon a plea of not guilty. H's
def ense was based upon a lack of intent to harmor to kill the
child. The defense presented evidence that Styron was in fact a
loving father to the victim however, the jury convicted Styron of
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capital nurder on Cctober 24, 1994.

On Cctober 27, 1994, the punishnent phase of the trial was
presented to the jury. The State produced nunerous w tnesses who
testified about their know edge of Styron’s reputation and
behavior. Four witnesses testified of his propensity to instigate
fights. One witness testified that Styron provoked a fight with a
boy who coul d not fight back because of a bad arm and that Styron
hit the boy several tines before the wtness grabbed Styron.
Styron’s high school principal and assistant principal both
testified that he had a reputation for violence. A Dayton police
officer, Shannon Spear, testified that Styron had violently
attacked anot her boy while in the seventh grade, attacked a nman on
a freeway, and punched his sergeant while in the Arny.

Curtis WIIls, a psychologist called as a witness by the
defense, testified that he could not predict whether Styron was
likely tocommt future crimnal acts. On cross-exam nation, WIls
testified that the results of the M nnesota Miul ti phasic Personality
I nventory (MWPl) indicated that Styron was hostil e, was aggressive,
and was a person who harbored grudges. WIlls further testified
that Styron was the type of person who tends to be diagnosed with
an anti-social personality.

Dr. Gipon, a psychiatrist, testified for the State. After a
review of the offense reports, Styron’s statenents, and the results
of the MWI, in response to a hypothetical question Dr. Gipon
testified that in his opinion Styron was a continuing threat to
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commt future acts of violence.

After the hearing, the jury answered affirmatively the first
speci al sentencing issue as to whether Styron posed a continuing
threat to society. The jury answered negatively the second speci al
sentencing issue as to whether mtigating circunstances warranted
a sentence of life inprisonnent rather than the inposition of a
death sentence. Accordingly, the trial court sentenced Styron to
death in accordance with Texas | aw.

Styron appealed to the Texas Court of Crimnal Appeals. The
conviction and sentence were affirnmed in an unpublished opinion

i ssued Cctober 30, 1996. Styron v. State, No. 72,001 (Tex. Crim

App. 1996). The Court of Crimnal Appeals appointed Janes F.
Keegan to represent Styron on state habeas corpus review
Application for wit of habeas corpus was filed, raising forty-

three grounds for relief. Ex parte Styron, No. 20,278-A. Wthout

a hearing on the state wit, the state trial court adopted the
findings of fact and concl usions of |aw submtted by the State and
recommended that relief be denied. The Court of Crim nal Appeals,
W t hout di scussion or analysis, adopted the trial court’s findings
and conclusions in a one-page opinion and denied habeas corpus

relief in an unpublished order. Ex parte Styron, No. 37,058-01

(Tex. Crim App. 1998).

Styron filed a federal petition for a wit of habeas corpus
pursuant to 28 U.S.C. § 2254. The United States District Court for
the Eastern District of Texas denied his notion for summary
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judgnent and wit of habeas corpus, lifted the stay of execution,
and granted respondent’s notion for sunmary judgnent. Styron v.
Johnson, No. 6:98 CVv 338 (E.D. Tex. 1999). The district court
i ssued COA on four of twenty-one issues requested by Styron
1. Application for COA

A.  Issues and Standard of Revi ew

Styron now seeks fromthis court COA for twelve additiona
i ssues on which to appeal the district court’s denial of habeas
relief. Since Styron filed his habeas application in the district
court after April 24, 1996, we apply the Anti-Terrorism and

Ef fective Death Penalty Act of 1996 (AEDPA). See Lindh v. Mirphy,

521 U. S. 320, 336 (1997); Geen v. Johnson, 116 F.3d 1115, 1119-20

(5" CGr. 1997). The AEDPA provides that “[ulnless a circuit
justice or judge issues a certificate of appealability, an appeal
may not be taken to the court of appeals from-- (A the fina

order in a habeas corpus proceeding in which the detention
conpl ai ned of arises out of process issued by a State court

7 28 U . S.C. 8§ 2253(c)(1)(A). Only if the applicant nmakes a
“substantial show ng of the denial of a constitutional right” may
a COA issue, and any such COA shall indicate the specific issue or
issues that satisfy this show ng. Id. 8 2253(c)(2). “A
‘substantial showing requires the applicant to ‘denonstrate that
the issues are debatable anobng jurists of reason; that a court

could resolve the issues (in a different manner); or that the



gquestions are adequate to deserve encouragenent to proceed

further.’” Drinkard v. Johnson, 97 F.3d 751, 755 (5'" Gir. 1996),

(quoting Barefoot v. Estelle, 463 U S 880, 893 n.4 (1983)),

overrul ed on other grounds by Lindh v. Mirphy, 521 U S. 320 (1997);

see al so Rudd v. Johnson, No. 00-11173, 2001 W. 726411, *1 (5" Gr

June 28, 2001); Dowthitt v. Johnson, 230 F.3d 733, 740 (5'" Gir.

2000) (citing Slack v. MDaniel, 120 S.C. 1595, 1603-04 (2000)).

“Qur determnation requires deference to the state habeas court's
adjudication of [Styron’s] clains on the nerits, unless that
adjudication: (1) ‘was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by
the Suprenme Court of the United States,’” 8§ 2254(d)(1), or (2)
constituted an ‘unreasonabl e determ nation of the facts in |ight of
the evidence presented in the State court proceeding,’ 8

2254(d)(2).” Wheat v. Johnson, 238 F.3d 357, 360 (5" Gir. 2001).

“We resolve doubts about whether to grant a COA in [Styron’s]
favor, and we nmay consider the severity of his penalty in
determ ni ng whet her he has net his ‘substantial show ng’ burden.”

Hill v. Johnson, 210 F.3d 481, 484 (5'" Cir. 2000) (citing Fuller

v. Johnson, 114 F.3d 491, 495 (5" Cr. 1997)).

Inthis case, the district court declined to certify seventeen
of twenty-one issues advanced by the petitioner. Styron seeks in
this court certification on twelve of those seventeen i ssues. The
twel ve i ssues are as follows:

| ssue 1: Styron’s conviction for capital nurder pursuant to
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former Texas Penal Code 8§ 19.03(a)(7) violated the prohibition
agai nst ex post facto laws of Article I, 8 10, Clause 1 of the
United States Constitution.

| ssue 2: Conviction for capital murder pursuant to forner
Texas Penal Code 8 19.03(a)(7) denied Styron due process of |aw
guaranteed by the Fourteenth Amendnent of the Constitution.

| ssue 3: Failure of the trial court to instruct the jury that
a guilty verdict for capital nurder could be returned only if the
evi dence established beyond a reasonable doubt that all the
el emrents of the offense were conmmtted on or after Septenber 1,
1993, violated the prohibition against ex post facto |aws of
Article I, 8 10, Cause 1 of the Constitution.

| ssue 4: Failure of the trial court to instruct the jury that
a guilty verdict for capital nmurder could be returned only if the
evi dence established beyond a reasonable doubt that all the
el ements of the offense were conmmtted on or after Septenber 1,
1993, deni ed Styron due process of | aw guaranteed by the Fourteenth
Amendnment .

| ssue 5: Failure of the trial court to instruct the jury that
a guilty verdict for capital nmurder could be returned only if the
evi dence established beyond a reasonable doubt that all the
el emrents of the offense were conmmtted on or after Septenber 1,
1993, denied Styron the right to trial by jury guaranteed by the
Si xth and Fourteenth Anendnents.

| ssue 6: Transfer of cause No. 20,278 fromthe 75th District
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Court of Liberty County to the 253rd District Court of Liberty
County at the request of the State, but without notice to Styron or
his attorney, denied Styron due process of |aw guaranteed by the
Fourteenth Amendnent.

| ssue 7: Hi s absence, in violation of Texas Code of Crim nal
Procedure article 28.01, fromthe pretrial proceeding at which the
75th District Court granted the request of the State to transfer
his cause to the 253rd District Court denied Styron due process of
| aw guar anteed by the Fourteenth Anendnent.

| ssue 8: Transfer of the cause fromthe 75th District Court
to the 253rd District Court at the request of the State, but
W t hout notice to Styron or his attorney, denied Styron the right
to counsel guaranteed by the Sixth and Fourteenth Anendnents.

| ssue 9: Attack by the State upon the integrity of attorney
VWalter P. Fontenot denied Styron due process of | aw guaranteed by
t he Fourteenth Amendnent.

| ssue 10: Attack by the State upon the integrity of attorney
VWal ter P. Fontenot denied Styron the right to counsel guaranteed by
the Sixth and Fourteenth Amendnents.

| ssue 11: In violation of the Sixth and Fourteenth
Amendnents, Styron was denied effective assistance of counsel at
trial.

| ssue 12: In violation of the Sixth and Fourteenth
Amendnents, Styron was denied effective assistance of counsel on

appeal .



O these twel ve i ssues presently under consideration for COA,
none makes a substantial show ng of the denial of a constitutional
right.

B. Analysis

For ease of discussion and analysis, simlar issues wll be
grouped toget her.

1. Issues 1 through 5

Styron conplains that since the statute under which he was
convi cted of capital nurder becane effective on Septenber 1, 1993,
the failure of the trial court to instruct the jury that all
el ements of the offense had to be conmtted on or after that date
operated to subject Styron to an ex post facto law and to deny him
due process of law. However, the defense neither objected to the
jury charge nor requested an alternative charge along the |ines
Styron now asserts as crucial.

Styron’s assertion that “there was considerable evidence at
Styron’s trial that elenents of the offense were commtted before
Septenber 1, 1993" is not supported by the record. There was
evidence that the victimhad suffered physical abuse for severa
months prior to his death on Cctober 26, 1993, but the nedica
evidence revealed that the victim suffered three nearly
si mul taneous but distinct traumas to the head approxi mately three
days prior to his death, any of which could have caused the

fatality. Styron admtted to punching the child once on Cctober
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23, 1993, and there was no evidence that any acts of abuse prior to
this date contributed to the victins death.

Mor eover, the indictnment properly alleged that the nmurder took
pl ace “on or about” COctober 23, 1993, and the jury charge tracked
t he | anguage of the indictnent:

Now, if you find fromthe evidence beyond a reasonabl e

doubt that on or about the 23rd day of QOctober, 1993, in

Li berty County, Texas, the defendant, RONFORD LEE STYRON,

JR, did then and there intentionally or know ngly cause

the death of an individual, nanely, Lee Hollace Styron,

an individual under six years of age, by striking or

hitting the head of Lee Hollace Styron with Ronford Lee

Styron, Jr.’s fist or by causing the head of Lee Holl ace

Styron to strike or hit an object or by manner and neans

unknown to the Gand Jury, then you wll find the

defendant guilty of capital nurder as charged i n Count

of the indictnent.

There was no evidence from which the jury could have found that
actions by Styron prior to Septenber 1, 1993, were the cause of
deat h. The conpl ai ned-of jury instruction properly charged the
jury as to the tenporal elenent of the offense. Styron’s conpl ai nt
on these issues is without nerit.

Finally, in order for Styron’s conviction to violate the ex
post facto prohibition, the statute under which he was convicted
woul d have to punish as a crine an act previously |egal when
comm tted, nmake nore burdensone the punishnent for a crinme after

its comm ssion, or renove a defense avail abl e according to the | aw

when the act was commtted. See Dobbert v. Florida, 432 U. S. 282,

292 (1977) (citing Beazell v. Chio, 269 U S. 167, 169-70 (1925)).

The statute under which Styron was tried and convicted did none of
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these things as the jury reasonably found that the offense was
commtted after its effective date of Septenber 1, 1993.

In sum these issues raised by Styron do not nake a
substantial showing of the denial of a constitutional right as
requi red under the AEDPA. A COA will not issue.

2. lIssues 6 through 8

Styron conplains that the transfer of the cause fromthe 75th
District Court of Liberty County, the district court fromwhich the
grand jury handed down the indictnent, to the 253rd District Court
of Liberty County, at the request of the State, wthout notice to
or in the presence of either Styron or his attorney and w thout a
hearing, violated Styron’s rights to due process of law and to
counsel .

Petitioner’s notion to quash the indictnent on these grounds
was denied by the 253rd District Court after a hearing on May 2,
1994. At that hearing testinony showed that between 1977 and 1991
i ndi ctments were assigned randomy by the district clerk to either
the 75th or the 253rd District Court. The testinony further showed
that in 1992 the district clerk began to assign indictnents to the
court in which the prosecutor handling the case was assigned, and
that the District Attorney’ s practice was to random y assign cases
to prosecutors. However, in this case, Prosecutor Anne Streit was
assigned to Styron’s case, and she was assigned to the 253rd

District Court. The evidence suggests that when the District
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Attorney’s office inforned the clerk that Streit was prosecuting
the case, the clerk’s office informed the judge in the 75th
District Court, who then transferred the case to the 253rd Di strict
Court without a hearing and without notice to either Styron or his
attorney.

The Texas Court of Crimnal Appeals found that the transfer
was effected pursuant to prosecutorial discretion and that Styron
failed to produce exceptionally clear proof that the discretion had
been abused.

The district court found no due process violation given that
Styron failed to denonstrate that he was in any way prejudiced by
the lack of hearing and notice of the transfer, and because the
trial court hearing on the notion and the appellate and state wit
process afforded Styron a full and fair hearing on this matter.
The district court al so found no violation of the right to counsel
since an admnistrative act transferring the case was not a
crim nal proceeding in which the rights of Styron m ght be affected
because the act of transfer was not a “critical stage” in the
prosecuti on.

a. Right to Counse

The right to counsel attaches “at or after the initiation of

adversary judicial proceedings against the defendant.” United

States v. Gouveia, 467 U. S. 180, 187 (1984). This right extends to

critical pretrial proceedings as “the accused i s guaranteed that he
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need not stand alone against the State at any stage of the
prosecution, formal or informal, in court or out, where counsel’s
absence m ght derogate fromthe accused' s right to a fair trial.”

United States v. Wade, 388 U. S. 218, 226 (1967). The court nust

“anal yze whether potential substantial prejudice to defendant’s
rights inheres in the particular confrontation and the ability of
counsel to help avoid that prejudice.” 1d. at 227. In Gouveia,
the Suprene Court characterized the situations where the right
extends as i nstances where “the results of the confrontation ‘*m ght
well settle the accused’s fate and reduce the trial itself to a
mere formality.”” 467 U S. at 189 (internal citations omtted).
As such, the Court has found a violation of the right to counsel
where counsel was not notified or allowed to confer with his client
prior to a pretrial psychiatric interview |later used at the

sentenci ng phase. Estelle v. Smth, 451 U S. 454 (1981); see also

Menpa v. Rhay, 389 U. S. 128, 135 (1967) (holding that counsel nust

be appoi nted at a proceedi ng where certain legal rights |ike appeal
may be | ost).

The transfer of Styron’s case was an adm nistrative matter and
not a “critical” proceeding. Counsel’s absence did not derogate
froma fair trial; indeed, Styron does not even argue that he was
denied a fair trial or that the effect of the transfer pervaded the

entire proceedi ng. See Satterwhite v. Texas, 486 U. S. 249, 257

(1988) (di stinguishing cases “in which the deprivation of the right
to counsel af fected—and contam nated--the entire c¢rimna
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proceedi ng” and appl yi ng harnml ess error standard). He nerely nmakes
an anor phous argunent that he required aid in know ng whether to
oppose a transfer. Styron has failed to show prejudice or that the
presence of counsel would have elimnated any prejudice. There is
no indication of msconduct, aninus, or discrimnation by the
prosecuti on.

This court has refused to find a violation of the right to
counsel at a pretrial confrontation during which a defendant was
phot ogr aphed out si de t he presence of counsel because “the right to
counsel at all stages of the proceedings is not absolute.” Smth
v. Puckett, 907 F.2d 581, 583 (5'" Cir. 1990). Likew se, here the
right is not absolute. The transfer did not affect any substanti al
rights, see Menpa, 389 U S at 134, because Styron was stil

afforded a fair trial. See Childress v. Johnson, 103 F.3d 1221,

1225 (5th Gr. 1997). The nere absence of counsel at an
adm nistrative process is not sufficient to show a deprivation of
a constitutional right. Accordingly, no COA will issue because
Styron has failed to nake the requisite substantial show ng of the
denial of a constitutional right.
b. Due Process

“The constitutional right to presence is rooted to a |arge
extent in the Confrontation C ause of the Sixth Arendnent, but we
have recogni zed that this right is protected by the Due Process

Clause in sone situations where the defendant is not actually
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confronting wtnesses or evidence against him” United States v.

Gagnon, 470 U. S. 522, 526 (1985). However, the Suprene Court has
limted this right by holding that there is a due process right to
be present “*whenever his presence has a relation, reasonably
substantial, to the fulness of his opportunity to defend agai nst
the charge . . . [T]he presence of a defendant is a condition of
due process to the extent that a fair and just hearing would be
thwarted by his absence, and to that extent only.” 1d. (citing

Snyder v. Massachusetts, 291 U. S. 97, 105-06, 108 (1934)). Having

recognized this limt, the Court in Gagnon held that the presence
of four defendants and their attorneys during an in canera
di scussi on between a judge, juror, and another attorney was not
required to ensure “fundanental fairness or a ‘reasonably
substantial . . . opportunity to defend against the charge.’” I|d.

at 527 (internal citations omtted). |In Kentucky v. Stincer, 482

U S 730, 745 (1987), the Court determ ned that a defendant’s due

process right is the right to be present “at any stage of the
crimnal proceeding that is critical toits outcone if his presence
woul d contribute to the fairness of the procedure.” In Stincer,
there was no violation of due process for a defendant to have been
excl uded froma conpet ency hearing concerning two wi tnesses because
t he def endant gave no i ndication that his presence “woul d have been
useful in ensuring a nore reliable determ nation as to whether the
W t nesses were conpetent to testify.” 482 U S. at 747.

Styron has failed to show deprivation of a constitutiona
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right. Al t hough he argues that he was not given notice or an
opportunity to object to the transfer, he nevertheless fails to
denonstrate “that his presence at the [transfer] would have
contributed to the fairness of the proceeding. He thus fails to
establish, as an initial matter, the presence of a constitutional
deprivation.” Stincer, 482 U S. at 747 n.21. As the district
court acknow edged, the transfer was a purely admnistrative
matter, and Styron’s presence would not have had a reasonably
substantial relation to his opportunity to defend against the

charge. See Gagnon, 470 U. S. at 526

This court has faced a simlar issue in United States v. Gsum

943 F.2d 1394 (5" Cir. 1991). There, the court addressed the
propriety of a transfer requested by the governnent to a judge who
had previously presided over the trial of codefendants. Id. at
1398. First recognizing that a defendant does not have a
constitutional right to trial wthin a particular division of a
judicial district, and, a fortiori, before a particul ar judge, the
court enphasized that a court may not transfer a case if a
def endant nakes a strong showi ng of prejudice. 1d. at 1399. The
court held the transfer to be valid, even though the governnent
specifically chose the transferee judge. 1d. at 1400. *“Although
the transfer of a case to a different judge upon request of the
governnent is not sonething we would endorse as routine practice,
we cannot in this case, given the existence of a valid reason

supporting transfer and no show ng of prejudice by the defendant,
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say that the district court abused its discretion.” 1d. In this
case, the transfer was an admnistrative matter, and unli ke Gsum
the transferee court’s only connection to the matter was the fact
that the prosecutor to whom the case was randomy allotted was
assigned to that court. Styron nmakes no show ng of prejudi ce based

on the transfer or his | ack of presence thereat. See United States

v. Allen, 633 F.2d 1282, 1294 (9'" Cir. 1980) (“They have no basi s,
however, to advance as error any alleged violation of the Northern
District of California s Random Assi gnnent Plan unless they can
show actual prejudice.”).

Therefore, applying the proper standard under the AEDPA we
conclude that Styron has failed to nmake the requisite substanti al
show ng of the denial of a constitutional right under the Sixth and
Fourteent h Anmendnents. Accordingly, no COAw Il issue on Styron’s
clains related to the transfer.

3. Issues 9 and 10

Styron conplains that testinony at the guilt/innocence phase
of the trial by Wallace Cark, Styron’s brother, that Styron’s
attorney (Walter P. Fontenot) had told Clark to lie to the grand
jury, and that playing a portion of a recording of Clark’s grand
jury testinony to that effect, denied Styron due process of | aw and
the right to counsel

Prosecutorial m sconduct is not a ground for relief unless it
casts serious doubt upon the correctness of the jury' s verdict.

See United States v. Hernandez- Guevara, 162 F.3d 863, 874 (5" Cir.
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1998). This court has previously identified three factors to be
considered: 1) the magnitude of the prejudicial effect of the
remarks; 2) the efficacy of any cautionary instruction given by the
judge; and 3) the strength of the evidence supporting the

conviction. United States v. Casel, 995 F.2d 1299, 1308 (5" Cr.

1993), vacated on other grounds by Reed v. United States, 510 U S.

1188 (1994). Only where inproper prosecutorial conments
substantially affect the defendant’s right to a fair trial do they

require reversal. See United States v. Diaz-Carreon, 915 F. 2d 951,

956 (5" Cir. 1990). Under these standards and viewing the
testinony as a whole in its proper context, the alleged
prosecutorial msconduct did not so infect the trial wth
unfairness as to deny due process of |aw.

Styron objects to the content of the statenents nade by d arKk.
However, this testinony was elicited by the prosecutor as prior
i nconsi stent statenents for inpeachnment purposes. Because the
testi nony was adm ssi bl e evidence under Rule 801(e)(2)(D) of the
Texas Rul es of Evidence, because the injurious statenents were nade
by the witness and not by the prosecutor, and because cross-
exam nation of Clark by the defense mtigated the prejudice by
pointing out that Cark had erred in attributing to Fontenot the
statenents of another attorney not involved in the defense, the
all eged m sconduct did not infect the trial wth unfairness in
vi ol ation of due process.

As a result, Styron fails to make the show ng required under
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the AEDPA for the issuance of a COA on the claimof a due process
violation. Finally, as the alleged m sconduct did not in any way
prejudice Styron’s right to counsel under the Sixth Anmendnent, that
claimhas no nerit.
4. lssues 11 and 12

Styron conplains that he was denied effective assistance of
counsel at trial because of his counsel’s failures to object (1) to
certain voir dire statenents by the State regardi ng puni shnent (the
wei ghing of mtigating evidence agai nst aggravating factors); (2)
to Styron’s trial pursuant to a capital nurder statute not
effective at the tine all elenments of the crine were commtted or
to jury instructions that did not expressly condition guilt upon
the finding beyond a reasonable doubt that all elenents were
commtted after the statute’'s effective date; and (3) to the
State’ s i npeachnent of Cark. He further conplains that on appeal
his appellate counsel failed to pursue these issues or to allege
i neffective assi stance of counsel at trial, and that such failures
constitute ineffective assistance of counsel on appeal.

To establish ineffective assistance of counsel, a defendant
must show that counsel’s performance was deficient and that the
deficient performance prejudiced his defense--that the errors were
So serious as to deprive the defendant of a fair trial, that is, a

trial the result of which is reliable. See Strickland v.

Washi ngton, 466 U. S. 668, 687 (1984). Only a “show ng that counsel

made errors so serious that counsel was not functioning as the
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‘counsel’ guaranteed by the Sixth Amendnent” suffices. 1d. This
court has concluded that only if counsel’s acts “fell beneath an
obj ective standard of reasonabl e professional assistance” has he
failed to function as counsel guaranteed by the Sixth Anmendnent.

Gay v. Lynn, 6 F.3d 265, 268 (5" Cir. 1993).

There is a strong presunption that counsel’s conduct falls
wthin the wde range of reasonable professional assistance or

sound trial strategy. See Strickland, 466 U S. at 689. The

petitioner nust identify the acts or om ssions of counsel that are
alleged to be outside the bounds of reasonable professional
judgnent, and the court nust then determ ne whether, in |light of
all of the circunstances, the identified acts or om ssions were
outside the range of professionally conpetent assistance. 1d. at
690.

Because a crimnal defendant is constitutionally entitled to

the effective assistance of counsel on direct appeal as of right,

see Lonbard v. Lynaugh, 868 F.2d 1475, 1479 (5'" Cr. 1989), the
Strickland standard applies to clains of ineffective assistance of

counsel by both trial and appellate counsel. See Strickland, 466

U S at 687, United States v. Merida, 985 F.2d 198, 202 (5'" Cir.

1993) .
We adopt the district court findings that in |ight of all of

the circunstances and considering the affidavit of Styron' s trial
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counsel, Gary W Bunyard,?! the identified acts and oni ssions were
wthin the wde range of reasonable professional assistance or
sound trial strategy. Styron has failed to show that counsel’s
trial performance was deficient, that it prejudiced his defense, or
that he was deprived of a fair trial therefrom

Each of the grounds underlying the alleged errors by counsel
on appeal have been di scussed previously and found to lack nerit.
Therefore, appellate counsel’s failure to pursue relief on those
bases does not constitute ineffective assistance of counsel since
no prejudice resulted therefromand because the reliability of the
result of the appeal was not underm ned thereby.

Accordingly, as each of the grounds raised to establish
i neffective assi stance of counsel at trial and on appeal have been
resol ved against Styron by this court, Petitioner has failed to
make a substantial show ng of the deprivation of a constitutional
right. No COA will issue with respect to these issues.

[, Revi ew of Certified |Issues

L' M. Bunyard's affidavit affirmed the following: he and M.
Fontenot were of the view that the voir dire statenent by the
prosecution that the second issue called for a weighing of the
mtigating circunstances agai nst the aggravating circunstances was
a proper statenent of the |aw under Texas Code of Crim nal
Procedure article 37.071 8 2(e) and that the jury charge given
accurately tracked this provision; no ex post facto chal |l enge was
made because the evidence of life threatening injuries occurred in
| ate October 1993, after the crimnal statute' s effective date;
and, the trial strategy adopted by Fontenot and Bunyard to counter
the inpeachnent testinony of Cark was to call Fontenot as a
W tness during the defense case in chief since Cark’s testinony
had been inpeached to the point of being unreliable.
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A. Cruel and Unusual Puni shnent Chall enges
A COA was granted on the i ssue of whether Styron’s conviction
vi ol ated t he cruel and unusual puni shnment cl auses of the Ei ghth and

Fourteenth Anendments. In Arave v. Cheech, 507 U S. 463, 470

(1993), the Suprenme Court held that “to satisfy the Ei ghth and
Fourteenth Anendnents, a capital sentencing schene nust ‘suitably
direc[t] and lim[t]’ the sentencer’s discretion ‘so as to mnim ze

the risk of wholly arbitrary and capri ci ous acti on. (citing Lew s
v. Jeffers, 497 U S. 764 (1990)). The Court has set out a two-part
test to determne the constitutionality of a death penalty schene,
exam ning both the eligibility decision and selection decision

Tuilaepa v. California, 512 U S. 967 (1994). As Styron attacks

only the eligibility requirenent, only that portion of the test is
relevant. “To render a defendant eligible for the death penalty in
a homcide case, we have indicated that the trier of fact nust
convict the defendant of nurder and find one ‘aggravating
circunstance’ (or its equivalent) at either the guilt or penalty
phase.” Tuilaepa, 512 U S. at 972 (internal citations omtted).
“As we have expl ained, the aggravating circunstance nust neet two
requi renents. First the circunstance may not apply to every
def endant convicted of a nurder; it nust apply only to a subcl ass
of defendants convicted of nurder. Second, the aggravating
circunstance may not be unconstitutionally vague.” [d. (internal
citations omtted).

Styron argues that forner Texas Penal Code 8§ 19.03(a)(7), now
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Texas Penal Code § 19.03(a)(8),2 violates the prohibition against
cruel and unusual punishnment because the age of a victimdoes not
establish a principled basis for distinguishing defendants under
the constraints of Arave. He asserts that there is no principled
basis for distinguishing between a defendant who nurdered a child
under the age of six from one who nurdered an ol der child. W
di sagree. Under the test presented in Tuilaepa, the aggravating
circunstance for capital nurder of nurdering a child under the age
of sixis constitutionally sufficient. First, it does not apply to
every defendant convicted of nurder; it applies only to a certain

subcl ass of defendants. See Tuil aepa, 512 U.S. at 972. Second, it

is not unconstitutionally vague. See Henderson v. State, 962

S.W2d 544, 563 (Tex. Crim App. 1997) (“The chil d-nurder provision
meets both tests: nmurderers of children under six is a subclass of
murderers in general, and ‘children under six’ is a clear and
definite category.”). On the contrary, the statute is very clear
unli ke other statutes which the Suprenme Court has found to be

vague. See, e.q., Maynard v. Cartwight, 486 U S. 356 (1988)

(hol ding “especially heinous, atrocious, or cruel” to be vague).
The “vagueness reviewis quite deferential.” Tuilaepa, 512 U S. at
973.

Styron m sses the mark when he argues that under the Eighth

2Texas Penal Code 8§ 19.03(a)(8) provides: “A person comits an
of fense [of capital nurder] if he commts nurder as defined under
Section 19.02(b) (1) and: the person nurders an indivi dual under siXx
years of age.”
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Amendnent, conviction and inposition of the death penalty for the
murder of a child under six years old is arbitrary. “A vague
propositional factor used in the sentencing decision creates an
unacceptable risk of randommess, the nmark of the arbitrary and

capricious sentencing process prohibited by Furman v. GCeorgia.”

Id. at 974-75 (enphasis added). Texas Penal Code 8§ 19.03(a)(7),
now Texas Penal Code § 19.03(a)(8), has no such vague propositional

factor and is not arbitrary. See Godfrey v. Georgia, 446 U S. 420,

428 (1980) (“A capital sentencing schenme nust, in short, provide a
‘“meani ngful basis for distinguishing the few cases in which [the
penalty] is inposed fromthe many cases in which it is not. This
means if a State wi shes to authorize capital punishnent it has a
constitutional responsibility to tailor and apply its law in a
manner that avoids arbitrary and capricious infliction of the death
penal ty. Part of a State’'s responsibility in this regard is to
define the crinmes for which death may be the sentence in a way that
obvi ates ‘standardless [sentencing] discretion.’”) (interna
citations omtted).

On a nore general |evel, the Suprene Court upheld the Texas
death penalty schene insofar as it narrowed the definition of

capital nurder to circunstances in which there was “at | east one
statutory aggravating circunstance in a first-degree nurder case

before a death sentence nmay even be considered.” Jurek v. Texas,

428 U.S. 262, 276 (1976). Murdering a child under six is a
sufficiently narrowstatutory aggravating factor. Therefore, we do
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not find a violation of the prohibition against cruel and unusual
puni shnent .
B. Equal Protection Chall enge

Styron contends that conviction for capital nurder under
former Texas Penal Code § 19.03 (a)(8) denied himequal protection
under the Fourteenth Anmendnent when it limted capital nurder to
ci rcunst ances where the victimis under six years old. First, he
contends that the statute should be revi ewed under strict scrutiny
because it inpinges on a nebulous right of “freedom from the
arbitrary and capricious infliction of punishnment.” However,
besi des our resolution of the arbitrary and capricious issue, the
Suprene Court has never afforded this “right” the protection of
strict scrutiny. The Fifth Crcuit, led by the Suprene Court’s

decision in Geqqg v. Georgia, 428 U. S. 153 (1976), was convi nced

that “equal protection clauses do not require a higher |evel of
scrutiny for legislative classifications that may result in the
death penalty. Thus, [petitioner’s] clains are to be assessed

under a rational basis test.” Gay v. Lucas, 677 F.2d 1086, 1104

(5" Cir. 1982). Despite Styron’s argunment that age-based capital
murder statutes should be reviewed wunder a strict scrutiny
anal ysis, “[a]ge classifications, unlike governnental conduct based
on race or gender, cannot be characterized as ‘so sel domrel evant
to the achievenent of any legitimate state interest that |aws
grounded i n such consi derations are deened to refl ect prejudice and

antipathy.’” Kinel v. Florida Bd. of Regents, 528 U S. 62, 83
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(2000) (quoting Ceburne v. O eburne Living Center, Inc., 473 U S.

432, 440 (1985)). “[Alge is not a suspect classification under the
Equal Protection Clause. States nmay discrimnate on the basis of
age wthout offending the Fourteenth Anendnent if the age
classification in question is rationally related to a legitinmate
state interest.” 1d. (internal citations omtted).

Styron next contends that the Texas statute cannot w thstand
even rational basis scrutiny because Texas has no legitinmate
interest in granting greater protection to children under six than
to other children and adults. Rational basis scrutiny was clearly
set out in Kinel, 528 U . S. at 84. “States may discrimnate on the
basis of age without offending the Fourteenth Anendnent if the age
classification in question is rationally related to a legitinate
state interest . . . . [We will not overturn such [governnent
action] unless the varying treatnent of different groups or persons
is sounrelated to the achi evenent of any conbi nation of |egitinate
pur poses that we can only concl ude that the [governnent’s] actions

were irrational.” Id. (internal citations omtted).

The Texas Penal Statute is constitutional under rational basis
scrutiny. First, there is a clear governnental interest in
protecting young children. As the Texas Court of Crim nal Appeals
has el oquently stated, “Children are deened to warrant protection
because of their inexperience, l|lack of social and intellectua

devel opnent, noral innocence, and vulnerability.” Henderson, 962

S.W2d at 562. Secondly, the decision of the Texas |egislature to
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declare the age limt of six years is rationally related to the
interest of protecting children. It is inherently difficult to
draw a line of demarcation, id.; however, the Texas |legislature
cannot be said to have acted irrationally. As was testified
concerning this statute, children under six are usually still at
home and are vulnerable to caregivers, as exactly was the case
here. See SB 13, Public Hearing, Senate Crimnal Jurisprudence
Commttee, March 3, 1993. Using the six-year age |limt is a
rationally related neans to acconplish Texas’s end: protecting
young chil dren

Alternatively, we agree with the district court that this

claimis barred by Teague v. Lane, 489 U. S. 288 (1989), as it seeks

application of a new constitutional rule of crimnal procedure.

C. Due process and fair and inpartial jury challenges

A COA was granted on the issues of whether an alleged
m sstatenment by the prosecution during voir dire denied Styron a
fair and inpartial trial as guaranteed by the Sixth and Fourteenth
Amendnments and due process as guaranteed by the Fourteenth
Amendnent. Eight of twelve jurors were told during voir dire that
the second question submtted in the punishnent phase of the trial
should only be answered affirmatively if the mtigating evidence
out wei ghed the aggravating evidence. Texas Crimnal Procedure
Article 37.071 actually instructs the court to answer the foll ow ng

i ssue:
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Whet her, taking into consideration all of the evidence,

including the ~circunstances of the offense, the

def endant’ s character and background, and the personal

nmoral cul pability of the defendant, there is a sufficient

mtigating circunstance or circunstances to warrant that

a sentence of life inprisonnent rather than a death

sentence be i nposed.

Styron contends that a mtigating circunstance m ght be sufficient
to warrant life inprisonnment wthout outweighing the aggravating
ci rcunst ances.

However, Styron, as he readily admts, failed to object to the
voir dire questioning. “The ‘Texas contenporaneous objection rule
constitutes an adequate and independent state ground that
procedural ly bars federal habeas reviewof a petitioner’s clains.’”

Jackson v. Johnson, 194 F.3d 641, 652 (5'" Cr. 1999) (internal

citations omtted). “In all cases in which a state prisoner has
defaulted his federal clains in state court pursuant to an
i ndependent and adequate state procedural rule, federal habeas
review of the clains is barred unless the prisoner can denonstrate
cause for the default and actual prejudice as a result of the

all eged violation of federal |law, or denonstrate that failure to

consider the clains will result in a fundanmental m scarriage of
justice.” Coleman v. Thonpson, 501 U S. 722, 750 (1991). | f
Styron overcones the procedural bar, he still nust denonstrate that

“the prosecutors’ coments ‘so infected the trial with unfairness
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as to make the resulting conviction [or sentence] a denial of due

process.” Rogers v. Lynaugh, 848 F.2d 606, 608 (5'" Cr. 1988)

(internal citations omtted). “This Circuit has devel oped the
follow ng test of constitutional error when a generic due process
violation is asserted: ‘The test applied to determ ne whether a
trial error makes a trial fundanentally unfair is whether there is
a reasonabl e probability that the verdict m ght have been different
had the trial been properly conducted.’” Id. at 609 (quoting

Kirkpatrick v. Blackburn, 777 F.2d 272, 278-79 (5" Cir. 1985)).

Al t hough he never clearly addresses cause or prejudice, Styron
does assert that his attorney failed to object to the voir dire
gquestioni ng because he m sunderstood t he question and t hought that
the state was presenting accurate law. This reason, however, is
not sufficient cause. The Fifth Grcuit found that if an attorney
“had ‘ no reasonabl e basis upon which to fornulate a constitutional

question,’ the default is excusable.” Landry v. Lynaugh, 844 F.2d

1117, 1120 (5" Cir. 1988). An attorney’'s personal alleged
m sconceptions about the law do not rise to the | evel of a “change
in federal law.” 1d. Furthernore, Styron fails to denonstrate
prej udi ce. The state never referred back to voir dire in its
closing argunents, and the court submtted the special issue as
dictated by Texas Cimnal Procedure Article 37.071. I n
interpreting the mtigation issue, a Texas court has described it
as “the weighing of mtigating evidence[,] . . . a subjective

determ nation undertaken by each juror.” Mrris v. State, 940
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S.W2d 610, 614 (Tex. Crim App. 1996).

Styron also fails to showa risk of fundanental m scarri age of
justice. Al though he argues that the evidence presented during the
puni shnment phase concerni ng hi s dysfunctional chil dhood and history
of abuse was consi derabl e, nevertheless the jury still received the
proper instruction inmediately before punishnent deliberations.?

See Thonpson v. Lynaugh, 821 F.2d 1054, 1061 (5'" Cr. 1987)

(hol di ng, despite prosecutor’s msstatenent of the | aw during voir
dire, there was no constitutional error because the court properly
instructed the jury in accordance with law). Because Styron has
failed to overcone the procedural bar, we decline to address the
merits of his claim of violation of his right to a fair and
inpartial jury and right to due process.
| V. Concl usi on
For the foregoi ng reasons, we deny Styron’s request for a COA
on all issues, and we affirmthe district court’s denial of habeas
relief on the issues of the prohibition against cruel and unusual
puni shnment, equal protection, fair and inpartial jury, and due
pr ocess.

Appl i cati on DEN ED; judgnent AFFI RVED

3Styron even adnmits that the jurors took a poster board
printed with Texas Crimnal Procedure Article 37.071 8 (2)(e) onit
wth theminto the jury roomduring their deliberations.
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