IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-40430

H & D TI RE AND AUTOMOTI VE- HARDWARE | NC, ET AL,
Plaintiffs,

H & D TI RE AND AUTOMOTI VE- HARDWARE | NC; BEARD PLUMBI NG CO,
JONES AND JONES, | NC.,

Pl aintiffs-Appellants,
vVer sus
Pl TNEY BOWAES | NC, ET AL,
Def endant s,
Pl TNEY BOWAES | NC, PI TNEY BOWES CREDI T,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

April 30, 2001

ON PETI TI ON FOR PANEL REHEARI NG
AND REHEARI NG EN BANC

(Opi ni on Septenber 27, 2000, 5" Cir. 2000, F. 3d )

Before POLITZ, G BSON," and H GA NBOTHAM Circuit Judges.

PER CURI AM

“Circuit Judge of the Eighth Circuit, sitting by designation.



Pi t ney Bowes noved for panel rehearing and rehearing en banc,
followng our decision to vacate this <case for lack of
jurisdiction.? W remain convinced that the federal courts have no

jurisdiction over this case.

It began in a Texas state court in February of 1995.
Plaintiffs, H&D Tire, Beard, and Jones & Jones, sued on behal f of
a class of persons allegedly the victins of certain unauthorized
charges Pitney Bowes nmade when plaintiffs traded up fromone piece
of | eased equi pnent to another.

In their state court petition, plaintiffs alleged that their
i ndi vidual damages from the trade-up charges “would not exceed
$30,000.” They al so alleged, followi ng Texas practice, that their
damages exceeded “the mninmum jurisdictional limts” of the state
court. The plaintiffs also requested punitive danmages and
attorneys’ fees. Pitney Bowes renoved the case to federal court in
August of 1995. In its renoval petition, Pitney Bowes alleged
that: the anobunt in controversy would exceed $50,000 (then the
jurisdictional m ni mum for diversity jurisdiction), t hat
“I'pl]resumably plaintiffs will seek substantial punitive damages
based upon [Pitney Bowes’'] asserted wealth,” and that punitive
damages could be aggregated across the class to satisfy the

jurisdictional anount.

! See H&D Tire and Autonotive Hardware, Inc. v. Pitney Bowes
Inc., 227 F.3d 326 (5th G r. 2000).
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Plaintiffs noved for remand and supported their nmotion with a
declaration stating that each plaintiff’s individual claim*“does
not, never did and never will exceed the sumor val ue of $50, 000,”
whi ch calculation included “any claim for actual, exenplary or
ot her damages.” This reaffirnmed their earlier binding responsesto
di scovery requests filed in state court, which denied that any
i ndi vidual claim exceeded $50, 000. The notion to remand was
referred to a magistrate, who determ ned that punitive danmages
coul d be aggregated across a class for purposes of conputing the
jurisdictional anobunt. He therefore found that the jurisdictional
anount was net. The district court adopted that reconmendati on and
denied the notion to renmand.

In Cctober of 1997 the district court denied class
certification. In its Findings of Fact, the district court found
that H&D Tire’'s trade-up charge was $72, that Beard’ s was $254, and
that Jones & Jones’s was $990. After fourteen nonths of
inactivity, the district court ultimately granted Pitney Bowes
summary judgnent. Plaintiffs appealed. On appeal, we determ ned
that federal subject matter jurisdiction was |acking because
aggregation of punitive damages was inproper, and absent
aggregation the anmpunt in controversy was not net, either on
renmoval or when judgnent was entered in federal court. W vacated
and remanded to the district court with instructions to remand to

state court for lack of jurisdiction.



We woul d not vacate if jurisdiction were present either at the
time of renmoval or at the tinme of judgnent.? In this case,
however, the anmount in controversy requirenent was not net at
ei ther tinme.

Aggregation was the only basis for sustaining renoval in the
face of the capped clainms on behalf of individuals. Yet damages of
i ndi vi dual cl ass nenbers cannot be aggregated across a class. That
isthe lawof the Fifth Crcuit, even as regards punitive damages.
The case relied on by Pitney Bowes, Allen v. RGRHQOI| & Gas Co.,3 is
not tothe contrary. Allen was limted — by the panel that decided
it — to the unique circunstances of Mssissippi |aw, * and has no
application here. We cannot “interpret” Rule 23 of the Federal
Rules of Civil Procedure to alter the settled rule that distinct
clains cannot be aggregated to neet the anmpunt in controversy
requi renment. Nor have we been pointed to controlling |aw
establishing that, in claimng punitive damges, cl ass nenbers were

seeking “to enforce a single title or right in which they have a

2 See Caterpillar Inc. v. Lewis, 519 U S. 61, 75-78 (1996).
3 63 F.3d 1326, 1329 (5th Cir. 1995).

4 See Allen v. RGRH Ol & Gas Co., 70 F.3d 26 (5th G r. 1995)
(per curiam (“[T]he panel is of the wunaninous view that the
opinion in this case specifically reflects a result under the
M ssi ssippi |aw of punitive danages and is not to be construed as
a conment on any simlar case that m ght arise under the | aw of any
ot her state.”).



conmmon and undivided interest.”® As Justice Black explains in
Snyder :

To overrule the aggregation doctrine at this |ate date

would run counter to the congressional purpose in

steadily increasing through the years the jurisdictional
anopunt requirenent. . . . If there is a present need to
expand the jurisdiction. . . we cannot overl ook the fact

that the Constitution specifically vests that power in

t he Congress, not in the courts.?®
Sone may chafe under this fundanental brought forward by Justice
Bl ack. It remains sound, however anbitious and imobdest of
judicial powers one’s view m ght be.

No individual class nenber stated a claim approaching the
jurisdictional requirenment, then $50, 000. The three naned
plaintiffs affirmatively docunented t heir damages as $72, $254, and
$990 respectively, and the district court found those damages as a
fact. Pitney Bowes does not challenge these nunbers. As we

expl ained, attorneys for the plaintiffs stated in a declaration

filed with the district court’ that the anount in controversy for

> Snyder v. Harris, 394 U S. 332, 335 (1969).
61d. at 339-42.

" This declaration paralleled plaintiffs’ judicially binding
responses to interrogatories and requests for adm ssion in state
court. As we have held, “[w] hen specifically contested in a notion
to remand, bare allegations by the renoving party (nuch |ess
statenents in passing) have been held insufficient to invest a

federal court wth jurisdiction.” Asoci acion Nacional de
Pescadores v. Dow Quimca, 988 F.2d 559, 566 (5th G r. 1993)
(Garwood, J.). Even if plaintiffs’ state court pleadings |eft

jurisdiction anbiguous, a post-renoval affidavit violates no
principle of St. Paul Mercury Indemity Co. v. Red Cab Co., 303
US 283 (1938). W nmake that plain in Dow Quimca, explaining
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any individual plaintiff “does not, never did, and never wll
exceed the sum or value of $50,000, exclusive of interest and
costs. This includes any claim for actual, exenplary or other
damages.” The plaintiffs further disclainmed any claimfor attorney
fees on behal f of any individual class nenber, in favor of a common
fund rather than the Connecticut statute: As Pitney Bowes
described plaintiffs’ claimin its Brief in Support of Renoval

“[flees in a conmmon fund case are extracted fromthe class danage
recovery, rather than obtained fromthe | osing party.” Defendant’s
only answer to the disclainer was that “prevailing plaintiffs have
the statutory neans of shifting the costs of attorney fees to the
CUTPA defendant.” This is neritless. Def endant argued to the
district court that plaintiffs effortstolimt the anount cl ai ned
on behalf of any class nenber were sufficiently anbiguous that
their pleadings should be ignored. As we explain, even if
plaintiffs’ pre-renoval responses were anbi guous, the disclainers

are clear and speak to the claimat the tine of renoval.?

that “under those circunstances, the court is still examning the
jurisdictional facts as of the tinme the case is renoved, but the
court is considering information submtted after renoval.” Dow

Qui mca, 988 F.2d at 565.

8 In response to requests for admission in state court,
plaintiffs pleaded “Plaintiff denies that Plaintiff is seeking
attorney fees [on behalf of individual class nenbers] in this
case.” They swore that “plaintiffs’ counsel will request the court
to award attorney fees to plaintiffs’ counsel pursuant to the
comon fund doctrine.” Later, in support of the notion to remand,
plaintiffs’ counsel stated “under penalty of perjury on behalf of
each of the Plaintiffs, | hereby confirm and stipulate that the
Plaintiffs are not seeking attorneys’ fees in this case and that
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The anount in controversy requirenent was not satisfied at the
time of judgnent for the sane reason. O course the anmount in
controversy could only be satisfied if at |east one of the naned
plaintiffs clained danages in excess of $50,000. Yet the
plaintiffs affirmatively disclainmd any such claim and docunent ed
their actual damages as |ess than $1, 000 each.

Def endants point to sections of the plaintiffs’ conpl aint that
al | eges danmages that exceed “the mninmumjurisdictional limts of
this court.”® This ignores the fact that danages as clai ned by the
class and damages clainmed by individuals who were class nenbers
were pleaded in separate parts of each of the anmended conpl aints.
Specifically, the provisions of the conplaint relied upon by
def endants cl ai m danages on behalf of the individual plaintiffs

and the plaintiff class. These allegations will not support

Plaintiff’s counsel will request the Court to award attorneys’ fees
to Plaintiff’s counsel pursuant to the conmmon fund doctrine.” W
remai n persuaded that if attorneys fees for individual nenbers were
clainmed (contrary to the plaintiffs’ pleadings), to a |Iegal
certainty attorneys fees approachi ng $50, 000 for each of the cl ai ns
was not reasonabl e. W need not rest there given the explicit
sworn disclainmer of plaintiffs’ counsel, clarifying any anbiguity
in the state court pleadings.

° I'n Asoci aci on Naci onal de Pescadores, 988 F.2d at 564 n. 4,
in rejecting a simlar argunent, we observed regarding state
pl eadings in a remand case: “The statenent in their petition that
‘[d]amages far exceed the mninmum jurisdictional limts of this
court’ furnishes no basis for that inference. The m ni nrum anount
in controversy for Texas district courts, although not entirely
clear followi ng recent constitutional and statutory changes . :
is certainly no nore than $500 . . . . Mbdreover, the clainms of al
plaintiffs are aggregated in determ ning whether this requirenent
is met.” (citations omtted).



jurisdiction because, as we have explained, the clainmed danages
cannot be aggregated across a class. In the separate section of
each of their anmended conplaints in which individual clains were
asserted, the plaintiffs alleged that “individual actual danmages
woul d not exceed $30, 000.” This pleading is not sufficient to
confer federal jurisdiction, and here these separate pl eadi ngs are
reinforced by the explicit disclainer of any damages exceedi ng t hat
amount on behal f of any class nenber.?0

It is ordered that the petition for rehearing is DEN ED

The court having been polled at the request of one of the
menbers of the court and a mpjority of the judges who are in
regul ar active service not having voted in favor (Fed. R App. P

and 5th CGr. R 35), the Mdtion for Rehearing En Banc is DEN ED

10 See KVCS, Inc. v. Associated Press, 299 U. S. 269, 277 (1936)
(holding that a general avernent that damages will exceed the
jurisdictional requirenment is sufficient unless the conplaint
contains other avernents which “qualify or detract fromit in such
measure that when all are considered together it cannot fairly be
said that jurisdiction appears on the face of the conplaint”);
Charles Alan Wight, Law of Federal Courts 479 (5th ed. 1994)
(“TAln allegation that the matter in controversy exceeds, exclusive
of interest and costs, the sumof $50,000 (or whatever other suma
particular statute may require) is sufficient unless the other

all egations of the conplaint show that |ess than that anount is
i nvol ved. ”).



