UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-31403

CI NDY T. MYERS,
Pl ai ntiff-Appellant,
VERSUS

KENNETH S. APFEL, COW SSI ONER OF SOCI AL SECURI TY

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Louisiana

January 11, 2001

Bef ore REYNALDO G GARZA, STEWART, and DENNIS, G rcuit Judges.
PER CURI AM

C ndy Myers filed an application for disability benefits under
Title Il of the Social Security Act, 42 U S.C. 88 401-403. After
a hearing, an ALJ denied her claim and the district court
subsequently affirnmed the decision. For the foll ow ng reasons, we
reverse the decision of the district court and remand for further
proceedi ngs consistent with this opinion.

| . Facts and Procedure




C ndy Myers worked as a stagehand when she injured her back in
January of 1986. Prior to that job, she had worked as a clerk and
as a secretary. She was treated by Dr. Mark Hontas, an orthopedic
prof essor, for back pain; he diagnosed back strain and recommended
physi cal therapy. WMers’'s back pain increased after she was in a
car accident in Septenber of 1986. In 1988, Dr. Ray Haddad,
chai rman of orthopedic surgery at Tulane Medical Center Hospital
and dinic, treated Myers and diagnosed L5-S1 radiculopathy (a
di sease of the nerve roots in the back) and lytic lesion in the
| eft hip. He recommended that she | ose weight, and if the pain did
not subside, he recommended surgery, which Mers refused. A
February 1988 MRI revealed a ruptured disc, and Dr. Haddad again
suggest ed surgery.

On Septenber 28, 1988, Dr. Frank Kriz, an orthopedi st,
di agnosed | ow back strain and a bul ging, but not ruptured, disc.
He di scharged Myers on Decenber 6, 1988, giving her a five-percent
disability rate and recommendi ng that she see a psychiatrist, from
whom she received anti depressants. Mers worked as a receptioni st
for three-nonth intervals in 1989 and 1990. On June 30, 1990
Myers, then thirty-three years old, was |l ast insured for disability
benefits.

I n February of 1993, foll ow ng anot her car accident, Myers saw
Dr. WIliam Johnston, and a second MRl showed degenerative disc
di sease. Dr. Johnston di agnosed chroni c pain syndrone and referred
Myers to a physical nedicine specialist, who diagnosed sacroiliac
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dysfunction (an unlevel pelvis fromoverstretched |iganents). In
1994, Myers was treated by Dr. Vanda Davidson, an orthopedi st.
Using the results from Drs. Hontas, Haddad, and Johnston, Dr.
Davi dson concluded Myers could lift ten pounds occasionally, lift
one pound frequently, stand two hours out of the day for ten
mnutes at a tine, and sit four hours out of the day for thirty
mnutes at atine. Her ability to reach and to push and pull would
be affected.

Myers filed an application for disability benefits on May 26,
1994. After she was denied benefits, she was granted a hearing
before an ALJ. Dr. Rufus Craig, an internist, was called as a
medi cal expert (ME) by the ALJ. Wthout exam ning Myers and based
only on a review of her nedical records, Dr. Craig testified that
Myers coul d not squat, stoop, or bend, but could sit six hours of
ei ght, stand and wal k two hours of eight, and occasionally lift ten
pounds. Her “envotional overlay” would also Ilimt her work. A
vocational expert (VE) also testified. The VE said there were no
jobs for claimants Myers’s age with her education and experience
who could sit for up to six hours a day, stand and walk for two
hours, lift up to ten pounds, but who coul d not squat, stoop, bend,
or kneel. However, he believed that a clai mnant who coul d not squat
or craw but who could stoop and bend in limted anpunts and
occasionally kneel could performsedentary work. Responding to a
hypot hetical in which a person could sit for only thirty mnutes at
atim, the VE testified that jobs would be very limted, and when
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asked about a person who could stand for only ten mnutes at a tine
and who could sit for only thirty mnutes at a tine (i.e., Dr.
Davi dson’ s concl usi on about Myers), he said there woul d be no jobs
at all. Finally, Mers testified that she had | ower back pain and
nunbness and that sitting was painful.

The ALJ found that Myers was not disabled and that although
she was unable to return to her prior work on June 30, 1990 (the
dat e when her insured status expired), she coul d make an adj ust nent
to sedentary work. He concluded that Mers had a severe
i npai rment, but that she could perform sonme sedentary work. The
ALJ focused on the foll ow ng evidence: Myers had m | d scoliosis and
no objective evidence of pain in 1986; x-rays |ooked normal, but
then a | esion was discovered in 1987; there was possi bl e evidence
of a sequestrated disc in 1988, but Myers refused surgery;?! she can
cook, shower, do household chores, watch television, and shop
records fromDr. Kriz showed maxi mumi nprovenent; and Dr. Johnston
only noted a mniml bulge and no evidence of cord or root
conpr essi on. Using the VE s testinony regarding a claimant who
coul d not squat or crawl, coul d sonetinmes kneel, coul d occasionally
craw, and would need to stretch every hal f-hour, the ALJ concl uded
a significant nunber of jobs did exist which Myers could hol d.

Myers filed suit in the district court, but the court

!Myers testified that she finally agreed to have surgery, but was
unabl e to undergo the procedure because she and her husband noved
out of state.



affirmed, finding that the VE and ME's testinony as well as
Myers’s own testinony were substantial evidence to support the
deci sion of the ALJ.

1. Standard of review

“We review the Secretary’ s decision only to determ ne whet her
it is supported by substantial evidence on the record as a whole
and whether the Secretary applied the proper |egal standard.”

G eenspan v. Shalala, 38 F.3d 232, 236 (5'" Gir. 1994) (citing 42

U.S.C. 88§ 405(g), 1383(c)(3)). *“Substantial evidence is ‘such

rel evant evidence as a reasonable m nd m ght accept as adequate to
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support a concl usion. ld. (citing R chardson v. Perales, 402

U S 389, 401 (1971)) (in turn citing Consolidated Edison Co. V.

NLRB, 305 U. S. 197, 229 (1938)). “I'n applying the substanti al
evi dence standard, we scrutinize the record to determ ne whether
such evidence is present. W may not rewei gh the evidence, try the
i ssues de novo, or substitute our judgnent for that of the

Secretary.” 1d. (citing Haywood v. Sullivan, 888 F.2d 1463, 1466

(51" Gir. 1989)).

I[11. Discussion

To determne disability, the Conmm ssioner uses a five-step
anal ysi s:

The first two steps i nvol ve threshol d det erm nati ons t hat
the claimant is not presently engaged in substantial
gainful activity and has an i npai rnent or conbi nati on of
i npai rments which significantly limts his physical or

mental ability to do basic work activities. Inthe third
st ep, the nedical evi dence  of the claimant’s
inpairment(s) is conpared to a list of inpairnents
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presunmed severe enough to preclude any gainful activity.
If the claimant’ s inpairnment nmatches or is equal to one
of the listed inpairnents, he qualifies for benefits
W thout further inquiry. |If the person cannot qualify
under the listings, the eval uation proceeds to the fourth
and fifth steps. At these steps, analysis is nade of
whet her the person can do his own past work or any ot her
work that exists in the national econony, in viewof his

age, education and work experience. |If he cannot do his
past work or other work, the claimant qualifies for
benefits.

Loza v. Apfel, 219 F.3d 378, 390 (5'" Cir. 2000) (internal citations

omtted). The clainmnt bears the burden of proof on the first four
steps, but the Conmm ssioner bears the burden on the fifth step

G eenspan, 38 F.3d at 236 (citing Bowen v. Yuckert, 482 U S. 137,

146 n.5 (1987)). The Conm ssioner found Myers not disabl ed based
on the fifth step because she could adjust to sedentary work.
Myers argues on appeal that the ALJ failed to address the specific
strength requirenents of this work.

The Social Security Admnistration’s rulings are not binding
on this court, but they may be consulted when the statute at issue

provides little guidance. B.B. ex. rel. A L.B. v. Schweiker, 643

F.2d 1069, 1071 (5'" Cir. 1981). The Fifth Grcuit has frequently
relied upon the rulings in evaluating ALJs’ decisions. See Newton
v. Apfel, 209 F.3d 448, 456 (5'" CGir. 2000)(relying on SSR 96-2p);

Scott v. Shalala, 30 F.3d 33, 34 (5" Cir. 1994)(relying on SSR 83-

12); Spellman v. Shalala, 1 F.3d 357, 362 (5'" Cr. 1993)(relying

on SSR 83-20).
The followng rulings are relevant to this dispute. First,
SSR 96-8p provides that a residual functional capacity (RFC) “is an
6



assessnent of an individual’s ability to do sustai ned work-rel ated
physi cal and nental activities in a work setting on a regul ar and
continuing basis.” 1996 W. 374184, *1 (S.S. A 1996). “A ‘regular
and continui ng basis’ neans 8 hours a day, for 5 days a week, or an
equi val ent work schedule.” [Id. at *2. “The RFC assessnent is a
function-by-function assessnent based upon all of the relevant
evidence of anindividual’s ability to do work-related activities.”
Id. at *3. “However, w thout the initial function-by-function
assessnent of the individual’s physical and nental capacities, it

may not be possible to determ ne whether the individual is able to

do past relevant work . . . .” [d. RFCinvolves both exertiona
and nonexertional factors. Exertional capacity involves seven
strength demands: sitting, standing, walking, lifting, carrying,
pushi ng, and pulling. Id. at *5. “Each function nust be
consi dered separately.” [d. “In assessing RFC, the adjudicator

must discuss the individual’s ability to perform sustained work
activities in an ordinary work setting on a regular and conti nui ng
basis . . . .7 Id. at *7. The RFC assessment nust include a
resol ution of any inconsistencies in the evidence. |[|d.

Second, SSR 96-9p al so provides that

[i]nitially, the RFC assessnent is a function-by-function
assessnent based upon all of the rel evant evidence of an
individual’s ability to performwork-rel ated activities.
: The i npact of an RFC for |ess than a full range of
sedentary work i s especially critical for individuals who
have not yet attained age 50. Since age, education, and
wor k experience are not usually significant factors in
limting the ability of individuals under age 50 to nmake
an adj ustnent to other work, the concl usion whet her such
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individuals who are limted to |l ess than the full range

of sedentary work are disabled will depend primarily on

the nature and extent of their functional [imtations or

restrictions.

1996 W 374185, *2 (S.S. A 1996). SSR 96-9p also defines
exertional capacity as the aforenentioned seven strength denmands
and requires that the individual’s capacity to do themon a regul ar
continuing basis be stated.? |d. at *5.

The ALJ erred in failing to address the concerns of Socia
Security Rulings 96-8p and 96-9p in determ ning Myers’s Residual
Functional Capacity, specifically her ability to performall of the
strength demands of sedentary work. He found that she could sit,
lift, and carry ten pounds; would need a sit/stand option; and
would need to stretch every thirty m nutes. The ALJ failed,
however, to fully address standi ng, wal ki ng, and pushi ng/ pul | i ng.
The ALJ also failed to set out whether Myers could performthese
demands on a regular and continuing basis. Per haps nost

inportantly, the ALJ failed to resolve the inconsistencies in the

evidence. He relied on the opinion of the Mg, Dr. Craig, who did

W have not found a case in which the Fifth Crcuit has
explicitly applied these rulings; however, other circuits have
specifically addressed SSR 96- 8p. In Bladow v. Apfel, 205 F.3d
356, 360 (8" Cir. 2000), the court remanded in |ight of SSR 96-8p’s
requi renent of stating the individual’s capacity to perform the
strength demands on a “regular and continui ng” basis because the
ALJ had failed to follow the ruling. In Ross v. Apfel, 218 F. 3d
844, 849 (8" Cir. 2000), the court again renmanded relying on SSR
96-8p. (“The ability to performsporadic |ight activities does not
mean that the claimant is able to perform full tinme conpetitive
work.”). The Ninth Crcuit, in an unpublished opinion, also has
remanded in light of this ruling. Lanclos v. Apfel, 2000 W
1054893, *3 n.3 (9" Gr. 2000).




not examne or treat Myers, but based his conclusion that she net
the requirenents for sedentary work on an i nconpl ete readi ng of the
treating physicians’ reports. However, the nedical evidence as a
whol e indicates that Mers cannot neet the requirenents. For
exanple, Dr. Haddad diagnosed a ruptured disc, Dr. Johnston
di agnosed degenerative di sc di sease, and Dr. Davidson put stricter
restrictions on Myers's capacity.

Also, we do not find that substantial evidence supports the
ALJ’ s deci sion. Myers presented evidence from six different
doctors who all diagnosed sone ki nd of back problem whether it be
degenerative disc disease or a ruptured disc. The ALJ appeared to
rely solely on Dr. Craig, his own expert, an internist who based
hi s opi ni on on an i nperfect analysis of the reports of the treating
physi cians. Furthernore, the ALJ failed to consider the evidence
carefully. For exanple, the ALJ cited the fact that Myers was told
to |l ose weight to alleviate pain; however, her doctor al so advised
her that | osing weight would not correct her disc problem and he
consi stently recommended surgery.

Finally, “[we have long held that ‘ordinarily the opinions,
di agnoses, and nedical evidence of a treating physician who is
famliar with the claimant’s injuries, treatnents, and responses
shoul d be accorded consi derabl e weight in determning disability.’”
G eenspan, 38 F.3d at 237 (internal citations omtted). See also
Loza, 219 F. 3d at 395. These opinions are not conclusive, and the
ALJ must decide the claimant’s status. G eenspan, 38 F. 3d at 237.

9



“Accordi ngly, when good cause i s shown, |less weight, little weight,
or even no weight may be given to the physician’s testinony. The
good cause exceptions we have recognized include disregarding
statenents that are brief and conclusory, not supported by

medi cal |y acceptable clinical | aboratory diagnostic techni ques, or

ot herwi se unsupported by the evidence.” |1d.; see also Leggett v.
Chater, 67 F.3d 558, 566 (5'" Cir. 1995) (rejecting an “isol ated,
conclusory statenent” of a treating physician when considered in
conjunction with other opinions, objective nedical evidence, and
claimant’s own testinony).

Not only did the ALJ fail to take into consideration all of
the evidence from the treating doctors, but he also failed to
present good cause as to why he should reject it. An ALJ nust
consider the follow ng factors before declining to give any wei ght
to the opinions of a treating doctor: Ilength of treatnent,
frequency of examnation, nature and extent of relationship,
support provided by other evidence, consistency of opinion with
record, and specialization. Newt on, 209 F.3d at 456. Wen
presenting hypotheticals to the VE, the ALJ used the M s
testi nony, based only on an inconplete restatenent of the treating
physi ci ans’ reports, as a basis for his conclusion that Myers could
sit for six hours. The ALJ never presented good cause as to why he
rejected Dr. Davidson’s opinion that Myers could sit for only four
hours, and he never professed to having wei ghed the evidence and
credibility of the conflicting evidence. The ALJ failed to accord
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considerable weight to the treating physicians’ opi ni ons,
di agnoses, and nedi cal evidence, w thout subjecting them to the
above analysis or showng good cause for not giving them
consi der abl e wei ght. “[Tlhis is a case where the ALJ summarily
rejected the opinions of [ Mers’s] treating physician, based only
on the testinony of a non-specialty nedical expert who had not
exam ned the claimant.” Newton, 209 F.3d at 458.

| V. Concl usion

Accordingly, we remand for consideration in light of the
f or egoi ng.

REVERSED AND REMANDED
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