UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 99-31109

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS
EARNEST E. JORDAN Jr.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

Novenber 6, 2000

Before KING Chief Judge, PARKER, Circuit Judge, and KAZEN,
District Judge.?
ROBERT M PARKER, Circuit Judge:

Ear nest Jordan appeal s his conviction, after guilty plea, for
being a felon in possession of a firearm in violation of 18
US CA 8922(9g)(1)(Wst 2000). Jordan pleaded guilty conditioned

upon his right to appeal the district court’s denial of his notion

to suppress evidence gained by police officers in a warrantless

District Judge of the Southern District of Texas, sitting by
desi gnati on.



stop and search of his person. W affirm

Testinony at the suppression hearing established that on
January 9, 1999, at about 6:45 p.m, Baton Rouge Cty Police
Oficers Tray Wal ker and Phillip Wckoff were patrolling Gus Young
Avenue. This high crinme area of the city is noted for frequent
drug activity, robberies, rapes and nurders. The officers saw
Earnest Jordan “running at full sprint” from the direction of
Triple E Gocery, a store |ocated about a block away. As they
observed Jordan, they saw hi m*“l ooki ng back over his shoul der, |eft
and right, over his shoulder. At one point he tripped and fell to
the ground, imedi ately got up and continued into a full sprint.”

The officers, concluding that Jordan nay have robbed the
grocery store, pulled their car in front of Jordan and stopped him
O ficer Wal ker exited the car and told Jordan to put his hands on
the hood of the car. Jordan refused to do so, noving his hands
erratically back and forth, pointing toward the edge of the store.
Wl ker testified that Jordan “kept saying, no, he wasn’t giving the
police statenments” and “wouldn’t give us straight answers.” \Wen
Wl ker grabbed Jordan’s right arm told himto calm down and to
pl ace his hands on the car, Jordan jerked his hand away. WAl ker
then handcuffed Jordan’s arns behind his back. O ficer Wckoff
si mul taneousl y conducted a pat-down search of Jordan. The search
revealed a sem-automatic pistol in Jordan’s left pant |egqg.

Jordan noved to suppress the pistol, arguing that the police
did not have reasonable suspicion sufficient to justify an
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i nvestigative stop pursuant to Terry v. Chio, 392 U S 1 (1968).
He al so contended that, even if the stop was |egal, the pat-down
search violated his Fourth Anendnent rights. The district court
denied the notion. As part of the oral ruling, the district court
noted that (1) the conduct that first attracted attention to
Jordan, given the tine of night and vicinity of the store,
warranted further inquiry by the officers; (2) Jordan’s conduct
after the stop, including the fidgety conduct and his refusal to
gi ve requested i nformati on, warranted t heir taking precautions; (3)
the fact that the officers went to the store at the first
opportunity to inquire if there had been a robbery reinforced the
conclusion that they were concerned at the initial stop that Jordan
had commtted sonme offense involving the store and (4) the fact
that there was no evidence contradicting the officers’ version of
events lent credibility to their testinony.

In reviewing a ruling on a notion to suppress, this court
reviews questions of |law de novo and factual findings for clear
error. See United States v. Dortch, 199 F.3d 193, 197 (5th Cr.
1999), op. corrected on denial of reh’ g, 203 F.3d 883 (5th Gr.
2000). The evidence is viewed in the light nost favorable to the
party that prevailed in the district court. See id. “The
reasonabl eness of an investigatory stop and frisk is reviewed de
novo.” United States v. Canpbell, 178 F.3d 345, 348 (5th Gr.

1999) (i nternal quotation and citation omtted).



An of ficer may, consistent wth the Fourth Amendnent, conduct
a brief investigatory stop when the officer has a reasonable,
articul abl e suspicion that crimnal activity is afoot. See Terry,
392 U.S. at 30. “Wiile ‘reasonable suspicion’ is a l|less demandi ng
standard than probable cause and requires a show ng consi derably
| ess than preponderance of the evidence, the Fourth Anmendnent
requires at least a mninmal |evel of objective justification for
meki ng the stop.” Illinois v. Wardlow, = U S. |, 120 S. C. 673,
675-76 (2000). Reasonabl e suspicion cannot be reduced to a
neat set of legal rules, but nust be determ ned by | ooking to “the
totality of the circunstances — the whole picture.” United States
v. Sokolow, 490 U.S. 1, 7-8 (1989).

Both parties argue that the Suprene Court’s recent decisionin
[1linois v. Wardlow, 120 S. C&. 673 (2000), which was deci ded after
the district court denied Jordan’s notion to suppress, guides our
decisioninthis case. In Wardlow, Oficer Nolan was participating
in a police caravan sweep of a high-crine area. See id. at 674.
Nol an observed respondent Wardl ow “standi ng next to the buil ding
hol di ng an opaque bag.” ld. at 675. Wardl ow “looked in the
direction of the officers and fled.” 1d. at 675. Nolan stopped
War dl ow and conducted a pat-down frisk which reveal ed that Wardl ow
was carrying a | oaded handgun. See id.

Based on the totality of the circunstances, including the

hi gh-crime character of the nei ghborhood and Wardl ow s “unprovoked

4



flight upon noticing the police,” the Suprenme Court concl uded that
“Oficer Nolan was justified in suspecting that Wardlow was
involved in crimnal activity, and therefore, in investigating
further.” Id. at 676. The Court’s holding was expressly limted
to the propriety of the initial stop and thus excluded
consideration of the |awful ness of the subsequent pat-down. See
id. at 676 n. 2.

Jordan argues that his situation is distinguishable from
Wardl ow i n that Jordan was al ready runni ng when the officers first
observed him Therefore, Jordan contends that his running cannot
be characterized as flight fromthe police as di scussed i n War dl ow,
and does not support an investigative stop. The gover nnent
counters that the totality of the circunstances, including Jordan’s
running, the proximty of the store, his furtive glances over his
shoul der, the tinme (6:45 p.m on a January evening) and place (a
high crinme area), justified the officer’s decision to stop Jordan.
We agree.

Wardl ow did not establish a bright-line test in cases where a
defendant is seen to be running. Instead, citing Terry, Wardl ow
exam ned the totality of circunstances to determ ne whether the

officer had “a reasonable, articulable suspicion that crimna

activity is afoot.” ld. at 675. Wardlow noted that an
individual’s presence in a “high crinme area” is a relevant
consideration, as is “nervous, evasive behavior.” | d. Al so,



“[h]eadl ong flight — wherever it occurs —is the consummate act of
evasion: it is not necessarily indicative of wongdoing, but it is
certainly suggestive of such.” Id.

The undisputed facts in the instant case clearly do not
portray a recreational runner. The defendant appeared to be
fl eeing fromsonet hi ng or soneone. This conduct, conbined with the
time and place, was at | east as “anbi guous” as the observation in
Terry that two individuals were “pacing back and forth in front of
a store, peering into the wndow and periodically conferring.”
Wardl ow, at 677 (discussing Terry). The officers were justifiedin
detai ning the defendant briefly to resolve this anbiguity.

Jordan further alleges that, evenif theinitial investigatory
stop was perm ssible, the subsequent search of his person violated
the Fourth Amendnent. The officers testified that because Jordan
was physically and verbally evasive to the officers’ requests and
because the incident occurred in a high crinme area, they
si mul t aneousl y handcuffed Jordan and perfornmed a pat-down search
for weapons to protect their safety. This court has held that,
after making a proper Terry stop, the police are within their
constitutional authority to pat down a party and to handcuff him
for their personal safety even if probable cause to arrest is
| acking. See United States v. Wbster, 162 F. 3d 308, 332 (5th Cr
1998) .

Handcuffing a suspect does not automatically convert an



i nvestigatory detention into an arrest requiring probable cause.
United States v. Sanders, 994 F.2d 200, 206 (5th Gr. 1993). The
relevant inquiry i s whether the police were unreasonable in failing
to use |less intrusive procedures to safely conduct their
investigation. 1d. Here the officers first asked Jordan to pl ace
hi s hands on the hood of the car, but he refused to do so. He was
acting nervously, saying “wait, wait” in response to the officers’
questions, noving his hands erratically, and continuously | ooking
over his shoul der. When one officer grabbed Jordan’s armand told
himto cal m down, Jordan jerked his hand away and wal ked towards

the officers in an aggressive-type nmanner.” Under those

ci rcunstances, we conclude that the officers did not act

unreasonably in handcuffing Jordan | ong enough to frisk him
Based on the foregoing, we affirmthe district court’s deni al

of Jordan’s notion to suppress.

AFFI RVED.



