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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 99-31092

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

M CHAEL ANTHONY THAMES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

June 13, 2000
Bef ore GARWOOD, DeM3SS, and PARKER, Circuit Judges.

DeMOSS, Circuit Judge:

M chael Anthony Thanes (“Thanmes”) appeals from the sentence
inposed by the district court for the Eastern D strict of
Loui siana, the Honorable Veronica Wcker,! presiding, after he
pl eaded guilty to two counts of arned robbery in violation of 18
US C 88 2113(a) and 2113(d), and one count of use of a firearm

during the commssion of a felony in violation of 18 U S C

1 Judge W cker passed away sonetine after sentenci ng Thanes and
as a result, this case was reassigned to Judge Martin Fel dnman on
Decenber 2, 1993.



8§ 924(c)(1). For the reasons discussed below, we affirm the

sent ence i nposed.

BACKGROUND

The facts of this case are undisputed and the follow ng
recitation thereof is taken primarily fromthe pre-sentence report
(“PSR’) prepared for the district court by the United States
Probation Ofice. Mchael Thanmes was a police officer for the New
Ol eans Police Departnment. On May 29, 1992, he used a small, snub-
nosed blue steel revolver to rob the H bernia National Bank on
Canal Boul evard in New Orl eans. In June 1992, the FBI had obtai ned
an identification of Thanes as the robber through confidenti al
source information. Approxi mately one year after the first
robbery, on April 19, 1993, Thanes used a .38 caliber Smth and
Wesson revolver to again rob the same branch of the Hibernia
National Bank. It was when the Hi bernia Bank was robbed t he second
time, by an individual matching his description, that the FBI
| ocated and questi oned Thanes.

FBI agents stopped Thanmes in his vehicle, and wupon
questioni ng, he consented to a search of his vehicle which produced
sone of the noney from the second robbery containing a dye pack
inserted therein by one of the tellers. Thames admtted to
commtting both robberies and voluntarily went with the agents to

his residence where he retrieved and turned over the rest of the



money fromthe second robbery. He subsequently admtted his guilt
as to both robberies to a probation officer and stated that he had
a ganbling problem The probation officer ultimtely prepared a
PSR recomendi ng a range of inprisonnent of 70 to 87 nonths on the
robbery charges and the m ni nrum mandatory 60 nonths applicable to
the firearns charge.

The governnent filed a notion with the district court asking
it to sentence Thanes at the | ow end of the guidelines range based
on his early wllingness to give a truthful account of his
i nvol venent in the robberies, but it stopped short of filing a
8 5K1.1 notion for departure from the guidelines because in the
governnent's  opi ni on, Thames had not offered substanti al
assi stance. Thanes infornmed the district court at his sentencing
hearing that he had a ganbling addi ction, and he suggested that his
status as a fornmer New Ol eans police officer would subject himto
the risk of physical harmin prison. The governnment rem nded the
district court that Thanes had cooperated as stated in its notion,
and it requested that the district court inform the Bureau of
Prisons of Thames' status as a forner police officer.

On Septenber 21, 1993, the district court sentenced Thanes at
the I owest end of the guidelines range, to a term of inprisonnent
of 70 nonths on the two robbery counts, to be served concurrently,
and it sentenced himto a statutory nmandatory m ni nrum60-nonth term
of inprisonnent on the firearns count, to be served consecutive to
the sentence for the robbery counts. Thanmes was al so ordered to
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pay restitution in the amount of $25,639 to Hi bernia National Bank.
After announcing Thanes' sentence, the district court
expressed its concern that the guidelines range for Thanes'
of fenses were rather high given that he was a first-tine of fender.
Specifically the district court stated for the record:

Let ne say that, although |I'm aware of

your conditions, your nental conditions, and

the fact that you need treatnment on two very

inportant areas. One is the manic depressive
mood swings and the other is your ganbling

addiction, | find nothing in the guidelines to
permt this Court to deviate because of your
i Il nesses. And | feel that because of the

manner in which the sentencing guidelines are
set out at this time, that the court could not
deviate from what the sentencing gquidelines
i npose. However | wish the record to reflect
that you are a first tinme offender and | think
that the guidelines are rather harsh for the

crimes that were commtted, but | fee
conpel l ed by those guidelines to give you the
sentence that | have. ["m not sure that
perhaps at sone tine in the future those m ght
be changed . . . . But | wanted you to be
aware of that, M. Thanes, although |I may not
fully agree with the guidelines, | feel

conpel | ed under the facts and circunstances of
this case, that they now stand, and the | aw,
to give you the sentence that you are getting,
which | think, for a first time offender, is
rat her high

The district court permtted Thames to file an out-of-tine
appeal based upon a m scommunication between Thanes and his

attorneys as to whether his attorneys were filing an appeal.?

2 On April 14, 1997, Thanes sought habeas relief under 28 U.S.C
8§ 2255, requesting an out of time appeal based on his trial
counsel's alleged failure to inform him of the ten-day filing
requi renment for a notice of appeal and failure to perfect an appeal
on his behalf. The district court initially denied his request
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DI SCUSSI ON

On appeal, Thanes argues that the district court erroneously
sentenced him under the m staken belief that it could not depart
fromthe guidelines.® Thanmes first clainms that the district court
had authority to depart downward based under U S.S.G § 5K2. 16,
based upon his voluntary disclosure of an additional crine, that
is, the first robbery, which according to Thanes, would not have
been di scovered absent his adm ssion. He next clains that the
district court had authority to downwardly depart under Koon v.
United States, 116 S. C. 2035 (1996), because he woul d be subj ect
to abuse in prison as a forner police officer. Thanes al so clains,
presumably under U . S.S.G 88 5K2. 13 and 5K2.0, as well as 18 U. S. C.
8§ 3553(b), that the district court could have departed because his

case is “out of the heartland” of cases contenplated by the

gui del i nes based upon both the history of corruption in the New

W t hout a hearing, but on appeal, a panel of this Court renmanded
his § 2255 petition for an evidentiary hearing. On remand, the
district court granted his petition, finding that his counsel
effectively denied Thanes his right to appeal. Thus, Thanes'
appeal is tinely.

3 W pause here to note that within his “Summary of Argunent”
Thames al so argues that his counsel was ineffective in failing to
devel op at sentencing that his case was out of the heartl and based
upon his cooperation and status as a forner police officer.
However, his ineffective assistance argunent is neither listed in
his “Statenment of |ssues Presented for Review' nor addressed in the
body of his brief. Accordingly, his ineffective assistance clains
must be deened wai ved. See L & A Contracting Co. v. Southern
Concrete Services, 17 F.3d 106, 113 (5" Cr. 1994)(issues
i nadequately briefed are deened wai ved); see also Fed. R App. P
28(a)(9)(A) & (B).



Ol eans Police Departnent which had led to nmurders of cooperating
officers and the fact that his psychol ogical problens (ganbling
addi ction and nmanic depressive nood swings) made his conduct
i nadvertent. Thanmes finally argues that an aggregation of the
above factors took his case “out of the heartland.”

We are generally without jurisdiction to review a sentencing
court's refusal to grant a downward departure when its decisionis
based upon a determ nation that departure was not warranted on the
facts of the case before it; however, we do have jurisdiction to
review such a refusal when it is based upon the district court's
m st aken belief that it does not have the authority to depart, as
such a m staken belief would constitute a violation of |law. See
United States v. Pal mer, 122 F.3d 215, 222 (5" Cir. 1997). et her
the district court below believed it |acked authority to depart
fromthe guidelines, and woul d have ot herw se done so, is unclear,
but the district court's statenent that it found nothing in the
gui delines which would “permt it” to do so may indicate that it
believed it |acked such authority. The governnent contends that
the district court's comments, taken in context, showed only the
district court's criticismand frustration with the guidelines, but
in no way signified an erroneous belief of a lack of authority to
depart.

Thames did not request a downward departure fromthe district

court, and his argunents regarding his entitlenent to a downward



departure based upon his voluntary di sclosure of the first robbery,
his status as a fornmer police officer, and the aggregation of
factors were not nade to the district court,* thus they are
reviewed for plain error only. See United States v. Flanagan, 87
F.3d 121, 124 (5'" Cr. 1996) (downward departure requested under
safety val ve provision, when raised in objections to PSR, but not
renewed at sentencing hearing, was to be revi ewed under plain error
standard). If the error conplained of for the first tinme on appeal
is plain and affected substantial rights, this Court may provide
relief. See United States v. Gaudin, 115 S. C. 2310, 2322 (1995)
(stating that if there is a forfeited error, which is plain, and
which affects substantial rights, the decision to correct that
forfeited error is in the sound discretion of the Courts of
Appeal s) . And under this standard, we should not exercise our
discretionto correct aforfeited error unless the error “seriously
affects the fairness, integrity or public reputation of judicial
proceedings.” 1d. (internal quotations omtted). As is nore fully
set out below, we decline to exercise our discretion to correct
t hese obviously forfeited errors.

The district court did, however, raise sua sponte the i ssue of

Thames' entitlenment to a downward departure based upon his nenta

4 W note that the district court was inforned that Thanes
cooperated early by confessing to the first robbery and that he
suffered fromnood sw ngs and had a conpul si ve ganbl i ng addi cti on,
but no argunent for a downward departure based t hereupon was nade.
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condition when it stated that it found nothing in the guidelines
which would permt it to deviate from the guidelines based upon
Thames' manic depressive npbod swings or ganbling addiction.
Assum ng, arguendo only,® that plain error review would therefore
be i nappropriate, we would review the district court's refusal to
downwardly depart on this ground for an abuse of discretion. See
United States v. Wnters, 174 F.3d 478, 482 (5" Gr.), cert.
denied, 120 S. C. 409 (1999). The governnent, however, argues
that Thanmes' failure to raise a technical objection to the failure
of the district court to depart on the basis of his nental capacity
requi res reviewunder the plain error standard. W need not deci de
whi ch of these two standards is the nost appropriate, because for
the reasons discussed below, we find that the district court's
failure to grant a downward departure based on Thanes' di m ni shed
mental capacity was neither an abuse of discretion, nor plain
error.

Each of Thanes' asserted grounds for entitlenment to a

departure are di scussed bel ow under the appropriate standards.

A. Voluntary Disclosure of Additional Crine

5 W note that the district court's sua sponte address of
Thames' nental condition occurred at the end of the sentencing
hearing just after the pronouncenent of Thanes' sentence. W
express doubt that Thanmes' failure to request a downward departure
based upon his dimnished nental capacity was notivated by the
district court's remarks.



Thames first argues that the district court could have
departed fromthe guidelines under U S S. G § 5K2.16 because once
arrested for the 1993 robbery, he imediately confessed to
committing the 1992 robbery of the same bank. Cuidelines § 5K2.16
provides in pertinent part that a departure below the applicable
gui del i nes range may be warrant ed:

[I]f the defendant wvoluntarily discloses to
authorities the existence of, and accepts
responsibility for, the offense prior to the
di scovery of such offense, and if such of fense was
unlikely to have been discovered otherw se, a
departure bel ow the applicable guideline range for
that offense may be warranted. For exanple, a
downward departure under this section mght be
consi dered where a defendant, notivated by renorse,
di scloses an offense that otherwise would have
remai ned undi scovered. This provision does not
apply where the notivating factor is the
def endant's know edge that di scovery of the of fense
is likely or immnent, or where the defendant's
di scl osure occurs in connection W th t he
i nvestigation or prosecution of the defendant for
rel ated conduct.

U S S G § 5K2.16.

In this case, the conplaint alleges that as early as July 1,
1992, a confidential informant informed the FBI that Thanes was t he
robber of the Hi bernia National Bank on May 29, 1992. Thus, it is
apparent that the authorities were already “on to” Thanes in
connection with the first robbery, and when he executed his encore
performance approximately one year later at the same branch of
Hi berni a Bank, and his description was given as the robber, they
nmoved in on him for both robberies. Gven that the authorities
al ready suspected, based on the informant's tip, that Thanmes had
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commtted the first robbery, when he commtted and admtted to
commtting the exact sane crinme, we conclude that his invol venent
in the first was likely to be discovered irrespective of his
confession. The guidelines departure provision, 8 5K2.16, applies
only where the additional offense would not have been discovered
but for the defendant's adm ssion. Here, the crinme had already
been di scovered, and Thanes was al ready a suspect.

Based on the foregoing, the district court's failure to apply
§ 5K2.16 for a downward departure was not error, plain or
ot herwise. See United States v. Adans, 996 F.2d 75, 79 (5'" Cr.
1993) (no error in failing to apply 8 5K2.16 where defendant was
al ready a suspect and simlarities in crines increased |ikelihood

that authorities would have |inked the two).

B. Status as a Forner Police Oficer

Here, Thanes argues that the district court could have
departed because, as a fornmer police officer who exposed corruption
in the New Ol eans Police Departnent, he would be subjected to
harassnent and abuse in prison, and this fact renoved his case from
the heartland of cases contenplated by the qguidelines. W find
this argunent to be without nerit.

Relying on Koon v. United States, 116 S. . 2035 (1996),
Thames argues that the district court could consider a defendant's

susceptibility to abuse in prison as a basis for departing
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downwar d. However, in Koon, the Court focused on the victinms
provocati on and m sconduct, and on t he enornous anount of press and
rioting resulting fromthe beating of Rodney King, in determning
that the defendant nay be subject to abuse in prison. No such
extenuating circunstances are present in this case which make Koon
control ling. To the contrary, we have noted that a defendant's
status as a |l aw enforcenent officer is often tinmes nore akin to an
aggravating as opposed to a mtigating sentencing factor, as
crimnal conduct by a police officer constitutes an abuse of a
public position. See, e.g., Wnters, 174 F.3d at 486 (Sentencing
Comm ssion “applied greater not |esser sentences” for crines
commtted by | aw enforcenent officers).

Thanmes al so argues that his case is renoved fromthe heartl| and
of cases consi dered by the gui delines because of his cooperation in
exposing corruption in the New Ol eans Police Departnent. Thi s
contention is belied by the record which reveals that the
governnent stated to the sentencing court that Thanes' cooperation
was limted to his confession about his own actions. Additionally,
there is no adequate basis in the record from which to concl ude
t hat Thanmes cooperated in exposing corruption in the New Ol eans
Police departnment to such an extent as to subject himto abuse in
prison.

Thus, we find that the district court did not commt error,

plain or otherwise, in failing to depart dowward based on Thanes
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status as a fornmer police officer or for his role in exposing

corruption in the New Ol eans Police Departnent.

C. Mental Condition

Here, Thanes argues that the district court could have
departed from the guidelines based upon the fact that his nental
condition made his crimnal conduct “[in]advertent behavior.”
Despite the district court's acknow edgnent of Thanes' nmanic
depressive nobod swings, the only record evidence of psychol ogi cal
probl ens presented by Thanes was with respect to his ganbling
addi cti on.

A defendant's nment al condition may, under certain
ci rcunst ances, provide grounds for departing fromthe guidelines.
Under U.S.S.G 8§ 5K2.13, a departure may be warrant ed:

if the defendant conmtted the offense while
suffering from a significantly reduced nental
capacity. However, the court may not depart bel ow
the applicable guideline range if (1) the
significantly reduced nental capacity was caused by
the voluntary use of drugs or other intoxicants;
(2) the facts and circunstances of the defendant's
offense indicate a need to protect the public
because the offense involved actual violence or a
serious threat of violence; or (3) the defendant's
crimnal history indicates a need to incarcerate
the defendant to protect the public. If a departure
is warranted, the extent of the departure should
reflect the extent to which the reduced nental
capacity contributed to the commssion of the
of f ense.

U S S G § 5K2.13.

Under this provision, which is the guideline's specific
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attenpt to take into consideration a defendant's nental condition,
no departure may be given where the crinme was violent in nature.
Thames does not contend that the arnmed robberies were non-viol ent,
and the record would not permt such a conclusion in any event.
Thames conmtted arned takeovers of Hibernia National Bank's
enpl oyees and custoners i n whi ch everyone was ordered, at gunpoi nt,
to lay on the floor while Thanes collected noney. Under any
definition of “crime of violence,” such behavior involved an
obvi ous and i nherent “serious threat of violence,” nmaking § 5K2. 13
i napplicable, irrespective of the extent of Thanmes' reduced nental
capacity.

Quidelines 8§ 5K2.0 provides that a district court may also
depart from the guidelines when “there exists an aggravating or
mtigating circunstance of a kind, or to a degree, not adequately
taken into consideration by the Sentencing Commission in
formulating the guidelines . . . .7 US S. G 8§ 5K2.0. The Third
Circuit addressed a case quite simlar to Thanes' in United States
v. Rosen, 896 F.2d 789 (3d Cr. 1990). In Rosen, the court
determned that the defendant, who clained entitlenment to a
downward departure based upon his conpul sive ganbling, was not
eligible for a departure under 8§ 5K2.13 because his crinme, sending
a threatening communicationin the mail to extort noney through the
threat of injury, was not a non-violent crine. Rosen, however,

argued that irrespective of 8§ 5K2.13's inapplicability, the
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district court msapplied the guidelines in holding that departure
was not justified under § 5K2.0, because the guidelines did not
adequately take into consideration ganbling addictions.

The Rosen court |ooked to 8§ 5H1.3 which provides that
“ImMental and enotional conditions are not ordinarily relevant in
determ ni ng whet her a sentence should be outside the guidelines,
except as provided in the general provisions of Chapter Five.”
US S G § 5HL 3. It went on to determne that a ganbling
addi ction did not qualify under 85K2.13, the only rel evant section
of Chapter Five. The Rosen court concluded that the guidelines had
considered and determned that a nental condition of the sort
suffered by Rosen would not permt departure in cases involving
viol ent crimes.

We agree with the reasoning of the Third Crcuit in Rosen, and
hold that the guidelines have already adequately taken into
consideration a defendant's nental capacity with 85K2.13, and thus
85K2.0 is inapplicable to Thanes' claimthat his di mni shed nental
capacity, derived from his ganbling addiction, entitles himto
consideration for a downward departure. Thus, we concl ude that the
district court was, indeed, w thout authority to grant a downward
departure in Thanes' sentence based upon his nental condition, and
no error ensued fromthe district court's failure to grant the

sane.
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D. Aggregation of factors

Thames final argunent s that a conbination of the
af orenenti oned factors takes his case out of the heartland of cases
contenpl ated by the guidelines, and thus, the district court could
have granted a departure based t hereupon. As di scussed above, each
of Thanes' argunents is wthout nerit, and quite sinply, we
concl ude that an aggregation of neritless contentions cannot serve
as a basis for taking Thanmes' case out of the heartland of cases
contenpl ated by the guidelines. Thus, the district court did not
commt error, plain or otherwse, in failing to depart from the

appl i cabl e gui del i nes sentence range.

CONCLUSI ON

For all of the foregoing reasons, the sentence i nposed by the

district court below is AFFI RVED
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