IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 99-31044

RAYMOND L. COCKERHAM

Peti ti oner- Appel | ee,

ver sus

BURL CAIN, Warden, Louisiana State Penitentiary,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana

February 20, 2002
Bef ore GARWOOD, HALL,! and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:

Respondent - appel l ant Burl Cain, Wrden, Louisiana State
Penitentiary (the State), appeal sthe district court’s grant of habeas
corpus relief as to Petitioner-appellee Raynond L. Cockerham s
(Cockerham 1986 Louisiana arnmed robbery convictions. W Affirm

Facts and Proceedi ngs Bel ow

ICynthia Hol conb Hal |, CGrcuit Judge of the Nnth Grcuit, sitting
by desi gnati on.



On March 25, 1986, ajury of the Loui siana Ol eans Parish Cri m nal
District Court found Cockerhamguilty of two counts of arned robbery.
Cockerham was sentenced to two consecutive thirty year terns of
i nprisonment which he is currently serving in the Louisiana prison
system On direct appeal, Cockerhami s counsel filed an “errors patent”
brief that did not conply with Anders v. California, 386 U S. 738
(1967). The Loui siana Fourth Grcuit Court of Appeals affirnmed. State
v. Cockerham 497 So. 2d 796 (La. App. 4 Cir. 1986). In April 1994, the
Fourth Circuit granted Cockerhaman out of tinme appeal pursuant to
Loftonv. Wiitley, 905 F. 2d 885 (5th G r. 1990). Cockerham s conviction
was againaffirnmed. State v. Cockerham 671 So.2d 967 (La. App. 4 Gr.
March 14, 1996), wit denied, 681 So.2d 363 (La. February 6, 1998).

Cockerhamal sofiled atotal of three State applications for post-
convictionrelief. Thefirst was filed and deniedin 1990. The second
was filedin 1992 and was not consi dered because, as cal cul ated fromhi s
errors patent appeal, it was untinely. Thethirdwas filedin January
1997, after his out of tinme appeal. It wasinthis third application
t hat Cockerhamfirst asserted that the reasonabl e doubt portion of his
jury instruction was constitutionally defective, under Cage V.
Loui siana, 111 S. Ct. 328 (1990). This application was deni ed by the
trial court on March 3, 1997. The Louisiana Fourth G rcuit Court of
Appeal s denied relief inJune 1997. The Loui si ana Suprene Court deni ed
Cockerhami s wit applicationin February 1998. State ex rel Cocker ham

v. Loui siana, 709 So.2d 727 (February 6, 1998). All three denial s of



relief as to Cockerhanis third application were w thout explanation.?
On April 8, 1998, Cockerhamfil ed the present habeas petition
pursuant to 28 U.S. C. § 2254. One of t he proposed bases for relief was
the Cage claim On Novenber 16, 1998, the district court ordered the
State to produce a transcript or other evidence of the actual jury
charge gi ven at Cockerhamis trial as well as any objections thereto.
The State contacted the trial court but was informed that the trial
transcript of the jury charge could not be found. The m nutes of
Cockerhami s trial reflect that defense counsel objected to the jury
instructions, but do not reveal the nature of the objection. In
February 1999, the district court appoi ntedthe federal public defender
to represent Cockerham |In May and June of 1999, Cockerhani s habeas
counsel filedthe affidavits of Judge Leon A. Canni zzaro, Jr., the judge
who presi ded at Cockerhamis trial, and Philip R Johnson, Cockerhami s
trial counsel. Judge Cannizzaro stated that it was his custom and
practice to give the same jury instruction found unconstitutional in
Cage and that he was not aware of any reason he woul d not have gi ven
thisinstructionat Cockerhanmistrial. Johnsonstatedthat it was his
general practiceto object tothe reasonabl e doubt i nstructionthat was
beingread tojurorsinthat court duringthat tine and that he has no

reason to believe he did not object thereto at Cockerhamis trial.

2The trial court’s order stated that it had deni ed Cockerhanis
petition. The Fourth Circuit’s order stated that it found no error on
the part of thetrial court. The Loui siana Suprene Court responded with
the single word “denied”.



Johnson al soreferredto a portionof thetrial transcript (which was
found) in which he objected to a question by the prosecutor as to
whet her the witnessis “positivetoanoral certainty” that Cocker ham
was the perpetrator.

On August 27, 1999, the district court granted Cockerhanis petition
on the ground t hat t he reasonabl e doubt instructionreadtothe jury was
unconstitutional. Thedistrict court foundthat the reasonabl e doubt
jury instruction given at Cockerhamis trial was identical tothat given
i n Cage and t hat def ense counsel tinely objectedthereto. The district
court further heldthat evenif the deferential standards of 28 U. S. C.
§ 2254(d) applied, rejection of Cockerhanis Cage cl ai mwas, as a natter
of fact and | aw, unreasonable. The district court also rejected the
State’ s argunent that Cockerhanmis petition should be dism ssed as a
“del ayed petition” pursuant to Habeas Rule 9(a). The district court
ordered that the Stateretry Cockerhamw thin 120 days or di sm ss the
charges. The State appeals. On Decenber 21, 1999, this Court granted
the State’ s notion for stay pendi ng conpl eti on of appeal. On March 12,
2000, this Court ordered suppl enental briefingontwoissues: the effect
of Wllians v. Cain, 229 F. 3d 468 (5th G r. 2000) and when, for purposes
of a WIllians anal ysis, Cockerham s convictions becane final.

Di scussi on
St andard of Revi ew
W reviewthe district court’s findings of fact for clear error and

its | egal concl usions de novo. Fairnmanv. Anderson, 188 F. 3d 635, 640



(5th Gr. 1999). Astothe level of deference owed the state court’s
rejection of Cockerhamis Cageclaim we arew |lingto assune arguendo
t hat such rejectionconstituted an adjudi cationonthe nerits andthat
t he deferential standards of 28 U. S. C. 8§ 2254(d) apply. These standards
dictate that the State’'s denials of relief stand unless they were
contrary to, or involved an unreasonable application of, clearly
establi shed federal | aw as determ ned by the Suprene Court or were
pr edi cat ed upon an unreasonabl e determ nati on of the factsinlight of
the evidence presented at the State proceeding.
1. Habeas Rule 9(a)

The State maintains that the district court erredinfailingto
di sm ss Cockerham s petition as untinely under Habeas Rule 9(a). Rule
9(a) of the Rules Governing Section 2254 Petitions provides:

“Del ayed Petitions. A petition may be dismssed if it

appears that the state of which the respondent is an officer

has been prejudicedinits abilitytorespondtothe petition

by delay inits filing unless the petitioner shows that it

i s based on grounds of whi ch he coul d not have had know edge

by the exercise of reasonable diligence before the

circunstances prejudicial to the state occurred.”
Inorder todischarge its “heavy burden” i n seeki ng di sm ssal under this
rule, the State nust: “(1) nmake a parti cul ari zed showi ng of prej udi ce,
(2) showthat the prejudi ce was caused by the petitioner having filed
alate petition, and (3) showthat the petitioner has not acted with
reasonabl e diligence as a matter of law.” Wlters v. Scott, 21 F. 3d

683, 686-87 (5th Cr. 1994) (enphasisinoriginal) (footnote omtted).

The district court found that the State could not nake any of the



showi ngs required by Walters. W need only observe that the State
cannot satisfy Walters’ second el enent because, as the State adm ts,
there i s no evidence as t o when, or at or about what stage of any of the
proceedi ngs, the transcript or tapes of the jury charge were | ast
avai | abl e. No reversi bl e error has been denonstrated inthe deni al of
Rule 9(a) relief.?
I11. Effect of WIIlians

The Anti Terrorismand Effective Death Penalty Act of 1996, 28
U S.C 8 2254(d), forbids any federal court fromgranti ng habeas reli ef
based on a claimthat was adjudicated on the nerits in state court
unl ess the State adj udi cationinvolved, inter alia, “adecisionthat was
contrary to, or involved an unreasonable application of, clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States.” (Enphasis added). InWIllians v. Cain, 229 F. 3d 468
(5th Gr. 2000), we consi dered the ef fect of t he enphasi zed | anguage on
the applicability of newrules on federal habeas. Anewrule is one
t hat was not established until after the petitioner’s conviction becane
final on direct appeal. 1d. at 475 n.6. W held that unless the
Suprene Court has clearly establishedthat the newrulefalls w thinone
of the exceptionstothe non-retroactivity principle of Teague v. Lane,

109 S. Ct. 1060 (1989), that newrul e coul d not be consi dered wi th regard

3The St at e has not on t his appeal raised any i ssue of procedur al
default (and none of the decisions of the Louisiana courts in
Cocker ham s case gi ve any i ndi cati on of relying on or havi ng f ound any
procedural default).



to petitions governed by the AEDPA. Id. at 475. W al so observed t hat
the Suprene Court had not yet held that the Cage rul e satisfies any
Teague exception. InTyler v. Cain, 121 S. . 2478 (2001), the Suprene
Court made clear that it has i ndeed not yet held that the Cage rule
sati sfies any Teague exception (and that, therefore, Cage does not cone
within the 28 U.S.C. 8 2244(b)(2)(A) exception to AEDPA s bar of
successi ve petitions). Thus, under our decisionin WIIlians, we can
consi der Cockerhanmis Cage claimonly if his conviction becane fi nal
after Cage was deci ded.
| V. When Cockerhami s Conviction Becane Final

Cockerhanmi s errors patent appeal was affirnmed on Cct ober 9, 1986.
Cockerhamwas granted an out of tine appeal in 1994 whi ch he pursued
until the Loui siana Suprene Court deni ed revi ewon February 6, 1998.
Cage was deci ded on Novenber 13, 1990. Wet her Cage represents a new
rul e turns on when Cocker ham s convi cti on becane final —after resol ution
of his 1986 errors patent appeal or after his 1994-98 out of tine
appeal . Because a primary purpose behi nd t he AEDPA and Teague’ s non-
retroactivityruleisrespect for thefinality of state court judgnents,
we bel i eve consi deration of Cageis only appropriateif, under Loui si ana
| aw, Cockerhami s conviction did not becone final until his out of time
appeal was resol ved.

The Loui si ana Code of Cri m nal Procedure sheds no determ native
Iight onthis question. Two deci sions fromthe Loui si ana Suprene Court

do. First, inStatev. Fournier, 395 So. 2d 749 (La. 1981), Fourni er was



convicted of sinple burglary in 1973 and failed to appeal. At that
time, the Loui si ana Suprene Court had extended t he statutory presunption
of La.R S. 15:432 “that the person in the unexpl ai ned possessi on of
property recently stolen is the thief” to sinple burglary.
Subsequently, in State v. Searl, 339 So.2d 1194 (La. 1976), the
Loui si ana Suprene Court held that this presunption, as appliedto sinple
burgl ary, was unconstitutional. After Searl was deci ded, Fournier
obt ai ned an out of tinme appeal. The Fournier court, after observing
that it had previously “held that the rul e of Searl was applicableto
t hose cases not yet final prior that decision”, went ontostate “[T]his
case i s nowbefore us as an out-of -ti ne appeal and t herefore defendant’ s
convi ctionwas not final prior toour decisionin Searl.” Fournier, 395
So. 2d at 750. The di ssent disagreedwiththe majority’s conclusionthat
“an out-of -ti ne appeal can affect the finality of the trial court’s
judgnent.” |d. at 751 (Chiasson, J. dissenting). Second, in State v.
Count er man, 475 So. 2d 336, 340 (La. 1985), the Loui si ana Suprene Court
characterized an out of tine appeal as a “reinstatenent of [the
defendant’ s] right to appeal.” The Louisiana Third Crcuit Court of
Appeal interpreted this | anguage to nean that an out of tine appeal
shoul d be treated as renderi ng t he convi ction non-final until resol ution
of the out-of-tine appeal soastoentitlethe defendant tothe benefit
of rul es establ i shed before the out of tine appeal was resol ved. State
v. Boyd, 503 So.2d 747, 750 (La. & . App. 3 Gr. 1987) (holdingthat the

rule of State v. Jackson, 480 So. 2d 263 (La. 1985), which stated t hat



it appliedto “convictions which have not becone fi nal” when Jackson was
deci ded, appliedto cases which ot herw se becane final prior to Jackson
but in which out-of-tine appeal was granted after Jackson). Contra
State v. Johnson, 598 So.2d 1288, 1292 (La. C. App. 4 Cr. 1992)
(refusing to apply a state rul e established before the defendant’s
second out of tine appeal was resol ved); State v. Patterson, 572 So. 2d
1144, 1148 (La. C. App. 1 Cr. 1990) (refusing to apply Batson v.
Kent ucky, 476 U.S. 79 (1986) notw t hst andi ng t hat t he def endant’ s out
of tinme appeal was resolved after Batson).

Fournier conpels the conclusion that, for the purpose of
det er m ni ng whet her t he def endant may avail hinsel f of a particular rule
i nchallenging his conviction, the Loui siana Suprene Court woul d not
consi der Cockerhanis convictionfinal until after his out of tine appeal
was resol ved. W agree with the Boyd court that Counternman supports
t hi s concl usion as well. Neither Johnson nor Patterson cite Fournier.
W concl ude t hat t he Loui si ana Suprene Court’ s deci sionin Fournier, on
point and never called into question by that court, controls.
Accordi ngly, because Cockerhami s out of tine appeal was not resol ved
until after Cage was deci ded, Cocker hammay avail hi nsel f of the benefit
of Cage.

V. Cockerhami s Cage claim

The St at e mai ntai ns t hat under the deferenti al standards of

the AEDPA, its denials of relief to Cockerhamcannot be di st ur bed.

28 U.S.C. 8§ 2254(d) provides:



“An application for awit of habeas corpus on behalf of a
person in custody pursuant to the judgnment of a State court
shall not be granted with respect to any claimthat was
adjudicatedonthe neritsin state court proceedi ngs unl ess
t he adj udication of the claim—
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly
est abl i shed Federal | aw, as determ ned by t he Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the factsinlight of the
evi dence presented in the State court proceeding.”

In Wllianms v. Taylor, 120 S. C. 1495, 1523 (2000) (concurring

opinion), the Suprenme Court clarified section 2254(d)(1)’s

st andar ds:
“Under the ‘contrary to’ clause, afederal habeas court may
grant the wit if the state court arrives at a concl usi on
opposite to that reached by this Court on a question of | aw
or if the state court decides a case differently thanthis
Court has on a set of materially indistinguishable facts.
Under t he ‘ unreasonabl e appl i cati on’ cl ause, a federal habeas
court may grant the wit if the state court identifies the
correct governing legal principle fromthis Court’s deci sions

but unreasonably applies that principletothe facts of the
prisoner’s case.”

We now review the | egal principles governing Cockerham s Cage
claim The Due Process d ause of the Fourteenth Anendnent “protects the
accused agai nst convi cti on except upon proof beyond a reasonabl e doubt
of every fact necessary to constitute the crinme with which he is
charged.” Inre Wnship, 90 S.Ct. 1068, 1073 (1970). In Cage, the
Suprene Court held that a reasonabl e doubt instruction ran afoul of
W nship and vi ol ated the Due Process Cl ause because, when read “as a
whol e,” it “equat ed a reasonabl e doubt with a ‘ grave uncertai nty’ and

an ‘actual substantial doubt,’ and stated that what was required was a

10



‘noral certainty’ that the defendant was guilty.” 1d., 111 S.C. at
329. The conbi nation of these terns resulted in an instruction
aut hori zi ng convi cti on based on a | esser degree of proof than required
by the Due Process C ause.

InEstellev. MQuire, 112 S. C. 475, 482 n. 4 (1991), the Suprene
Court clarifiedthat the standard was not whet her a reasonabl e juror
“coul d have interpreted” theinstructionunconstitutionally, as stated
in Cage, but rather whether there was a reasonable |ikelihood of
unconstitutional interpretation. InVictor v. Nebraska, 114 S. Ct. 1239,
1242 (1994), the Court upheld two i nstructions that contai ned sone, but
not all, of the three suspect phrases in Cage. The Court reasoned t hat
the phrases “noral certainty” and “substantial doubt” did not
i nper m ssi bly | ower the governnent’ s burden of proof because t he cont ext
of the instructions clarified the neaning of the terns as being
congruent with reasonabl e doubt.

The district court found that the reasonabl e doubt instruction
gi ven at Cockerhamis trial was identical tothat givenin Cage. The
St at e does not contest this findingand, inany event, it isnot clearly
erroneous. We agree with the district court that if the State’'s
unexpl ai ned deni al s of relief onthe Cage cl ai mwere predi cated on sone
ot her determ nation of the facts, such determ nati on was unr easonabl e
under 28 U. S. C. § 2254(d) (2) because thereis nothingtoindicatethat
the state courts whi ch may have rul ed on t he Cage cl ai mhad bef ore t hem

any evi dence as t o what reasonabl e doubt charge was gi ven at Cocker hani s

11



trial.

It is also possiblethat the Loui siana courts deniedrelief as a
matter of law, i.e. that they found that the instructionin Cage was not
unconstitutional under McCGuire' s “reasonabl e |ikelihood” test. The
State accurately points out that the Suprene Court has never held the
Cage i nstruction unconstitutional under the MQuire standard. The State
also calls attention to the fact that in Sullivan v. Louisiana, 113
S.C. 2078 (1993), the Court observed in respect to an instruction
“essentially identical to the one held unconstitutional in Cage”,
Sul l'ivan at 2080, that, because the State had not properly raisedthe
i ssue, the Court woul d not addr ess whet her such an i nstruction “woul d
survivereview under the M@Quiretest. Sullivanat 2081 n.1. W are
ulti mately not persuaded by this |ine of argunent, however abstractly
appealingit may be. Herethedistrict court’s unchallengedfindingis
that theinstruction givenwas identical tothat givenin Cage. |n Cage
t he Suprene Court held that such aninstruction was constitutionally
erroneous as aut hori zing conviction on al esser degree of proof than
requi red by t he beyond a reasonabl e doubt st andard nandat ed by t he due

process clause.* \What the State asks us to do is essentially to hold

“We note that here the district court found that the evidence
agai nst Cocker hamwas not i n any way conpel ling. W agree. The State
does not argue that if theinstructionwere constitutionally erroneous
as i nproperly dilutingthe beyond a reasonabl e doubt requi renent that
any such error was neverthel ess harm ess because the evidence was
conpelling. W also observe in Sullivan the Court held that an
i nstruction whi ch aut hori zed convi ction on al esser degree of proof than
requi red by t he beyond a reasonabl e st andard of t he due process cl ause

12



that the very instruction which Cage held to be constitutionally
erroneous is not constitutionally erroneous. W nust,

however, | eave any such overruling of the precise holdingin Cagetothe
Suprene Court. See State G| Co. v. Khan, 522 U. S. 3, 20 (1997). The
State alsorelies on Victor v. Nebraska, 114 S. Ct. 1239 (1994). Wile
Victor stated that the constitutional validity of a reasonabl e doubt
i nstruction was to be judged under the “reasonabl e | i kel i hood” t est of
McCQuire, see Victor at 1243, Victor clearly basedits hol dingthat the
instructions there were not constitutionallyinvalidonthedifferences
in the wording of the instructions then before it fromthose held
invalidin Cage. Victor at 1248-51. Since theinstructions at issue
here areidentical tothosein Cage, Victor cannot carry the day for the
State.

Accordi ngly, any decision by the Louisiana courts that the
reasonabl e doubt instruction here was constitutionally valid was
contrary to clearly established Federal |aw, as determ ned by the
Suprene Court of the United States, inasnuch as the identical
instructionwas heldconstitutionallyinvalidbythe Suprene Court in
Cage. Accordingly, since Cockerhanis conviction didnot becone final
until after Cage had been handed down, section 2254(d) does not bar
habeas relief in his case.

Concl usi on

was “structural” error and not subject to harm ess error anal ysi s.
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For the reasons stated, we affirmthe district court’s grant of
Cockerhami s petition for wit of habeas corpus.

AFFI RVED
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